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Before the Lords Commiilioners of Appeal in Prize 
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Betsey, Murphy^ June 22, 1799.— Affirmed, but 
no Cofis ff^ven. — Corn vol. i. p.ioi. 

Embden, Meyer j February 10, i8oo. -^Affirmed. 

Before the Judges Delegate in Caufes civil and 

maritime* 

The Betty Cathcart, Gillefpie^ July i, 1800.— 
Affirmed. 
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OF 



CASES 

OBTERlflMED IN THE 

HIGH COURT OF ADMIRALTY, 



THE EENROM, Frokier Mafter. m^ ^^ 

TBI8 was a cafe of a fhip and cargo taken on a TmieoriMH 
voyage from Bmavla xo Copenbag^, Decmbn- l^t, 
27, 1798, by His Mkjefty*s (hip the BriUiam. rfXfaJ** 

•oemy'f pco« 
, petty, by iiMtnt 

JyDOMENT^ nerchanti, Willi 

Sir William ScM.-^ln this cafe the fhip is claimed ^dsbaonfinc 
as the entire property of Meffieurs Fabritius and ^^^^ 
Wever of Ci^enbagen; and half the cargo alfo is 
claimed as belonging to them, by Mr. Fabritius the 
fon, being employed as fupercargo on board, this 
veffel. 

The Court direded that this gentleman (hould 
giTe fome account of the property of the remainder 
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CASES DETERMINED IN THE 



Tk? of the cargo ; it being claimed " as the undivided 



EkWRO^. 



property of Fabritius and others^^ he was called 

^?m^' upon to fpecify whorwewEr the copartn«^ : The Court 

was more particularly induced to make this order, by 

the fpecial application which had been made on the 

part of the claimant to allc5W this very gentleman to 

be examined, as a perfon who was acquainted with 

every particle of the tranfaOion, and Who could give 

^ the Court the moil fatisfadory information upon 

every circumftance belonging to it. To the furprife 

of the Court this gentleman has now faid in his 

affidavit^ " that he cannot fet forth the fpecific m- 

tge^^, t^^^ ^ hi^iealtei'-'xyntioa^ asf hfe HS^&k.^ 

and confined at Batavia^ and oUiged to entruft the 

aftual Ihipment of the cargo to Mr. Inglehartj with 

whom he had not come to any final fettlement before 

he left that place." It is worthy of notice that, 

although Mr. Inglehart was the a&ual fliipper^ Ms 

• ' ' name doeu jft>Mpp«H^ ja^any onefoC' the fliipV papers, 

although it has happened to peep out fince in feveral 

. ' di\ief dik9^i f&i#,-I tfifoki^4)h th&ifsBtexfithiprcarafe^ 

, . air e^fiD^diA!all^'^!M» 

as fuperc^gb ih'^a jR^Mglt ^d^J^iti^. ^^a Inillbiiecefr 
&rily be required to give an account of all his 
tranfadiions to his principals,) fallings Um^ IRaefs, 
tltidtef the* rtec^flitf of ekecmittg* his t^«ft by ii» ago^t, 
.' ifioQlcf itot; iitinfetSii!^ 

at jjotfefl&iii of evety thitojg-; thw^ to*«eeti i^nw^ fer 
Wtti by* fii^ iftibftituled ^erA dtirfng; M^- ^viSkMrnote^: 
(terisr ffeTdy^no'iftore tKan ^at eveifjr'dgemi'.ifi fuuh- 

a fituation, would naturally have done : Mr. Jikf^'*' 

*fi?ftys-**Ke did mWj'^-^^^Utec ftnotffttg than the 

'tad 



^)fromf the' jH^fitfif of htt . vpyhge tto China; as far iV 
asilhey were-t applied to die prefebt (iargo^ were not ^^^^^^* 
4quai}t0i tnoiie than' a- moiety.: and aUb learning ia ^^L^^ 
Ait^SMe^ . Ihat Meflrs. Fabritm' and ^(?wr had 
caUfedr mfoffaace. to be made here tb the amount of 
sbonrtfadf of thie cargo, he is led to believe that not 
m«e thAi a nloiety belongs ^ to theCe gentlemen/^ 
Trho Gonrt ediniiot' forgetf that in a- very late cafe, thd 
BamnsMB, 'tliifirv»i]y outward^ cargo of the Eenrom vjs» 
Bt|ardGefite4< ai oveirflomng the ca^lacity of her r^mn^ 
and ai*lfeing:em^byed in pnrchafing a large fhtp ovelr 
aHfeabof e^ tbtfi rotuztied cargo* It now however a^ 
|^Battottol*it(!Kub]iilt\eiipial to a moiety of the retam^i 
«a^9.. tfae otfaM moiety, Mr. FabHtius faj^.^'Jicf 
ftippofisa' tD hai^re babnged to Mr; Inglj^aart, or td 
iHOsaflttrfaa for wbmi he* a&jed :** he fays^'inde^ 
dy» Mr. h^biiatft told himrit* belmiged^to hitii ji but 
liicdiffr i» MBKOvm' r^irt ora(S:a^bnt'he casinot fa^: 
^i>«t fronfi faenrtiigi on* his^ relam' t^ Engfmiit]M 
MoiftM Biuc^0t had cbofed^an ififtiraaoeto^bdvmaiitt 
JKim«.{)tti a rpa]ik> cKftiasar frate^ Jileflhx: &irjlm> aM 
ilW»^ibe iarJMii&d" to tfainfadnit^ ifametpaiTtKbekingri 

. 1ld9 liriaU olor. to id^)ofe ef^ tUst partt of thaotfiQ 
dnnntareflf x)f Sin Bbmhsr^. firfl;^, Mn* £rem;i? fta&dda 
Uif>4iAMvft ^^Ait hd Dccehi^ orden^ (tie ddw^nte 
it^^£roittiwhom)ia'M^^ 179& to inftire fatMaaJMl - 
'£lw:ket^ in the Jfesroysi^ ode' thou&n<l two- Hmid0^ 
praiidfi an -ftif) and targb ;i and that faerhriieraS' him ' 
mfhekaibesfAkdktoit^ m^tiit 

^^Grarr nn b^ oa ectradrdmary cmximftanti^ th&eibt 
r irfiiiBfler ihraUf be>mixle in tfcde i:^f^4 en ifaip^ and 
<tifgQ9^ apeiiim who 'v^sr^ ijbb ;^Jci^g^^ to* faarv« 
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{hat Mixf^llBlfUlki^^ fmikffit meitaadefintt|» 
'^?7j9!^* ^mlght We ftMeli-lftte ^^ e^roi? ii»dwrte«tlyi5iif 
;*fiiduM dither likve 'thduglit that fyth an ^ifiprflffian^ 
^devmtmg frobi common fpaech, 'was mofietiike>:tii^ 
^pbrafelof a peHbn fpeajking in tecfani<ad lan^jinqD^by 
Aan <>f a iperfon ignorant of Vn^di^ -md wmag 
fiihply from his owii apprehenfion of his own/COi^ 
cems ; and more efpecially fince I ieam, on refeosnee 
tor the merchants,; that it is mercantile language^ wid 
that>fuch an* infulrance, though inclttding flnp^ased 
cargo,^ js allowed to apply foldy to an intereft o£ that 
ammint in the cargo, if the party had an mtanft ia 
the cargo to that amomit, and nointereft in thetfli^ 
Mr.. Ctnvie HdXjes fartlier, ^^ that he has wriiten £br 
iifti<ii3ions5^ but doei not fay vlied. This ihip was 
brdught'in, in Jamiarj- 1799 : as a careful and dili- 
gent agent he muft have taken the firft opportunity 
of g^Hhig intdligence. of the captoii^ : But it is not 
fiud^hat anfwdr w^ received, norisit eveajaid tiutt 
'Mr. 6&wie expe£b diineQions to daim $ ^no paper Mi 
board exprefles thenanife of Mr. Blmcker^ and l«i js 
perfedly quiefeent, ' and, as far as appears, Ij^ummt 
of the matter^} theriefore 6tk the whole I t&iiik this is 
nbt fmih a <;taim !as J can adnnit' under the 'dreum. 
fiant<^ln wfaieh it is introduced : if Marftadt Bbicker 
l»s any real intereft in this cargo, kemay^flflLdaio^ 
itiflfeirhere, in the Court of Appeal. : . i 

r^'There is another claim tlutt: I wiH «aifi> tKfpo&iMof 
btfore I come to the cmifideration of the i^ and 
^^argo. It is a claim of Mr. FabriHuM the fi^>ercai^ 
Ifor foiue bills of ettcbaiige s^ferted to hove bempttn 
inr mmi^f borrowedjfor the rtfifkt of theftn^i ud 
y .: purchafed 



HIGH CDURT^GP AOMIRAitV. 



poKfaafed afierwaftis ron his.^iWnjiccpunT fi^tmi the 
pnrfon iizr whofe favor h« bad oi%|fi41r 4l^^"^ them : 
thelf .ace pi^fied si9 regular bactoqu^e bonds. It is 
joof F^-fittle e^traordinfiiry that Mr. Fabritiui^ inving 
jiltch'fiill power over the whole coacem as fupercargd, 
Jioiiid.refort' to this mode of raifing money; but it 
irooly neceflary to look at the papers produced to 
iee whether they are of that fpecies of inftruments 
vAaA, in maritime law, will conftitute a lien on the 
fl%)» If I fliould think that they are not of that 
idefcstption it will not be neceflary to enter into the 
queffion^ "Whether a claim can be given on accoimt of 
a: mere Men on a captured ^ip f Though I am of 
opinion, for the moment, that it is hot fuch an in* 
l^eft as is regarded and prote&ed by the prize lfLW« 
Now^ looking at thefe bills, I am rather inclined to 
think distt tbey are not of that kind which the man* 
time law fuppc^s as hypothecatiou bonds ; there is 
no b&iding of the veflel, na hypothecation whatever; 
tiijBy' are mere bills of -estcb^ge* ftating foqoi^hmg 
dxmt repa^ indeed^t buCrin no fenfe beaniig the 
Imding force of bdllomree bonds* ^^ In the moft 
i3>eral way in which they can be oonfidered and with 
theleaft fcniptllous adherence to £prm thaa.is con* 
.fii^t with fubAandal reafpning, 1 <»jQnot hold them 
ti be' maridiM bottomree bonds, and. I rejeft (^ 
.claim^ funded on them* 

I come now to the confidendon of the fliip ^nd 
tai^l or rather, I fliall invert the order, and condder 
idle dtf^o firil : The outti^rd cargo of this voyage 
:CQnfifted of tar^iheatlmigifopper^ fail doth, and odbibr 
jaEttdoi which by treatf tUs coimtky Und Dinmafk 
ine 9X|irefidy £;>d)idden to carry to the enen^.^ ^^ 
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„ T§* , other; it fets out therefore with a .violation lof 4>ubfi(^ 
treaties,^ ^d of the priyate law of Denmark ; b^czxkfk 



'^^7^9' ' -"?^^ry treaty is a. part of ;the private law of the country 

which »has entere^ int;o that treaty, and is ^s bindiijg on 

the fubjefts as any part of their municipal laws* : 'the 

clearance was general to the Eaji Indies , thotgh in 

Tome papers a deftination to Fredfrkkfnagore is held 

out : with refpeft to thefe general clearances to the 

^aft or Weji Indies^ I cannot fay that they are ahfo- 

lutdy,,and .neceffarily. illegal, although they are cer- 

\ tainly inconvenient, to all Parties, by throwing a great 

uncertainty on the nature of the intended voyage : ,if 

ip^utral ^oi^ermnents ,peifmit thefe indefinite qlearances 

which feero to allow a deftination to the ports: of ^ 

l^elljgerent, (if fuch belligerent has any pqrts in the 

l^afi or Wefi Indies j) it feems proper at leaft that t];ie 

' nature of the cargo ihould correfpond, and care flK>uId 

be taken .that the cargo fliould be fuch as theb fubr 

Jefts are allowed to carry to an enemy's .port ; there 

ihoiuld^be an affidavit, as in voyagfBs to an epiemy'a 

jjort, that the cargo contains no prohibited goods : for 

iwithout fpme precaution of this kind great Iraud^ 

may be. committed againft the public treaties of th^ 

country, and the ^country may he iiLvolved in .the 

xonfeguences of fuch frauds. There feems to haorjs 

heen no fuch fecurity taken in this .cafe^ and thex^cpce 

I am inclined to think that there niuft have rbe^ 

dome underftanding on this fubjefi: at Copenbag/sm, that 

jthe Yoyz^e was to be to their pwnjports, or to neu^isd 

^orts only,; for it is not to be itpggined ithat fqch ft 

general clearance could have heen obtained ior article^ 

•jQf this, defcription, being understood tp have a Kbpcty 

f^ gqiftg.tp,?in^e|ny'$pQrt; Jttch*lhiqg^c;?uinoth^. ^ 

fuppofed. 



/ 



XMRPQfe4* ?^f|iojgit icctftWi^gii^ UiA/0^^^ gpy^rncnent^ 

.jfuph^^^oimivsuiciB.&t.the irregular and illegal cpnduft 

pfits fubjeds, as I am in uo d^reg difpijfed to 

funnife. The f^Gtj hawever, is aflferted to be, that 

this veffel Ie(t Copenhagen with thefp noxious articles 

fln,J)oard, and with full liberty of goiqg to any porl^; 

Jb^t there was any other deftination than to B^t^via 

h aot .(iiggefted by any one xircutnftance :in thd 

SSffi^!^ ,therefore we may* defcribe it to have Veen a 

^^?%P /9ot contingent, nor le^t optional^ but cle^r 

jmd-i^QVtai])^ and definite, Jn dired violation of j)ublic 

jti^csiti^^ ^d^of the l^w of Denmark y founded on tboTe 

treaties, 

, Xh^/j^i^r^ circui^flances m Kmine^ and this is.fhe 
iJOanuer k^ ^K^hich the voy«ige fets out ; fhe next dr* 
jC)|i9J|g]\Qe .op si^liuch I fhall obferve is, that the ma* 
-Q^g^qimt of ,this whole affair feems , to have beea 
tCOmiQitcted tp IVIr. Fabritius juo. and that he a<£led 
..wjtk .mUiimtad irontroul^ although he is fcarcely mep* 
J^]p\(^ iJX the papers^; only in a comer qf the i^- 
.jStni^ons ^iyen .tp the mzift^r, who wa3 to conduft 

USW!^ X^Vf^Z • ^^' t"^^?/^'^^^ ^^^ was mafter of the 
.fmxXwixA vc^^jge, is direfted tp go to Frederickfnagore 
jmd mangle ^y^ry (hing ; but in a note " Ponfaing 
gxn^ the jup^ncflrgo are .direded to ilifpofe of the 
ifi*fgP.2tnd ;tP WivdS: /another jn the beft manner the^ 
4n|g^t be abU:*^ this i^ the only manner in which 
Jtfr. Fabrkw fe . mentioiied , in a ch^rafter ju^rely 
^d^ff^doip ;2dtbougb he .now appears tp have been 
il)Awi]t^ ^Wtb Wlimited ;ppwer pve^ the whole Jbu- 

Thieiuftiju&iQn^ JE^rtb^r dir^ft^ " that if the cargo 
Sf^vi/i^ the jrptarned voyage^ other 
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8 CASKS D£tERMItrSZ>Iir9Bft^ 

c 

I 

1^ goo4s might be taken on /£re|gltt> with a - 

rr- i'Tr" .  that they ihould be configned to Meffieurs Fe^H^ 

x54^ ' and JTw^ .-" This is not like an authority to bhy 

a cargo in undivided moieties for thefe gentlemen, and 

other, perfons ; there are no direftions for a partner- 

fliip: when I fee how thefe inftrudiions are exectfted 

and by whom, in a » manner totally different itom 

what they purport, I am ftrongly induced to fufped 

that they are merely colourable inftruftions, and that 

, the real hiftory of this tranfadion is conne£led with 

previous arrangements in Batavia between Meffieur^ 

Fabritius and Wever^ and Mr. Inglehart^ the perfon 

a£^ually employed in putting this cargo on board. 

The cargo is put on board by him, ind it is a very 
material queftion, on which the fate of the cargo, and 
of the ihip likewife may depend ; Whether it was the 
intention of the fupercargo, in this part of the tranf- 
a£tion, to miflead the Britijh courts of juftice^ and 
Britijh cruizers, as to the property of the cargo ? fot^ 
I am of opinion, that if fuch an intention can be^^ 
proved in the agent, let the interefts of hisemployets^ 
in Denmark be what they may, the muft be affefted^ 
by his condud, and the confequence will attach on' 
them to confifcate their property fo engaged* This^ is . 
no ordinary fupercargo, be is the fon of his employer,* • 
and appears, to have been delegated with greater' 
powers than fupercargoes ufually enjoy ; his conijhi&ii 
muft in point of law and confcience, and under tb^^ ^ 
moft lenient confiderations of equity, be held to bind v 
his principal with peculiar force. In ftrid law eveiy^ ^ 
fupercargo wilt bind his employer ^ and akhou^ »^ 
where law is adminftered with great indulgence^ cafes > 
may arife in which the CouM "will not' implicate the 

owner; 



owftfartjT'^^ iii foii»e:i«ad8*^hlM^^p6r«^ The 

^fifnewsi^ ^iakjig(g f^VfoMl ptomls^ t)f' gooids in coa« — '-■'^"i 
Qi94i#m t€h die^rders <rf thdr employers, die Court ^^^ 
has thoiiglK it hard to involve die imerefts of the 
ovfrMi»sr though perhaps ibi&ly refponfible ; jet this 
)s^%«ot^ cafe eodtled to any fiich favoundile treat* 
vmAi tfai9 is not the cafe of a fmall portion of a 
^go taken in from faife compaifion^ to others, or 
ftom cwrupt views of prirate intereft ; . the fraud, if 
aoyv in this inftance ^ muft be that of a deliberate 
iBtei^iRaritig in the war, to maft: and withdraw from 
the r^ts of a belligerent, the property of bis enemy, 
to the amoimt of one half of a moft valuaUe cargo. 
It h not the cafe of an ordinary fupercargo; the 
p^rfon del^ated is intruded with the fuUeft powers, 
and if he has abufed his powers fo largely conferred; 
it is lo lum that the owners muft look for redrefis. 

' The regular penalty of fuch a proceeding mud be 
confifcadon ; for i( is a rule of this Gourt> which I 
flnll ever hold, till I am better inftmfted by the 
fupcrior Court, that if a neutral will weave a web of 
firaiid of thi^ fort, this Court will not tdke the trouble 
of pidu^ out the threads for him, in order to diftin^- 
piOx the found from the unibund; if he is deteded 
hi^Bwid he will be involved in /ole^-^ A neutral furely 
caonot \kt permfttpd to &y, ^^ I luive endeavoured to 
profeedjthe whole, but this part is reaSy my |m>perty, 
take die reft ^and let me go with my own:*' If he 
nilietigage in fraudulem concerns with other perfon^ . 
ihef^ tnuft aU ftandor fell together. Let us fee then 
if th^re is not iealbQ,\ not only to fuiped, but tp con* 
€lmkf^ that th^re was a defign to rqprefeiit the cazgo^ 
wkMb-sftpcban to have 'beldnged ingveat part to . 

, ; . ; Inglehart 



&imQd iathe pepwis ; rin:no poe pko^ do«^ W m^cnp 

itiis.itccQrdiogvto themofljQD^nary ^oi^rfe .$f ^bi^iib^ 
Aat tibe xtatne .of the ;ihipp6r ihould t^ %^ift^a. i 
smit ^hoKefare Gonfider t)hi$ fui^p^iEsAQn, rfi^il^sfliMftifd 
comxivance, to jwithiimw frcmi die m»ti.ce sA)t\}^£ms/Sm 
every coxuiedion thitt iSx.-fi^glfb^ ibi3 hftl^ Miiih.lbiB 
Ixafifa&ion. The msAar and the f«»te .d^^be j|^ 
Mtius and Wever ;as the eatire ^profttifttewsy m& lfe» 
JEoMiius Jun. as 4fhe :fhippm*4 ilkey iwmn^ ^smmmA 
as fcKJti.as.the&ipiwas forov^t in.; .andv^as^i^ 

pthorfapers^ they agree wifb tbe f QH&iil ^per$ fjn 
keeping oat . of fight the iname of Inglehanfy iimd )n«vor 
tincls .make n^ention of him ; This as an.eKtraor^nary 
xiaroumi^ce, ibr .the matter is in this ,caf^ iUc^ s 
t€om^fiK)n camuarrtinaftert; be;is;atcong4!Qi(dal;Qiwagiir 
jesf the /bufiaefe, aooocdiog /lo ; th^ ioft rjiiiU0in$, . .y^ ib 
iouioh lis lie iaept >in ftbe KJkuik, .or ^«eps Itiiiif^Ciila 
4M,t he veptteioBAs Fairititu and Wiswr mcs ^tb^ Jtntwp 
^oj^rietoKs of jbe paugo. It is fiud» aa ^an iiess^nfe if/H* 
this man^ that he m^ affeSdd.iv^ iw i2m(^ Uptfl 
4ezasgemtoCi(^^miiKl'.whUftlie n^as at B0tfifWr^S9i8sg 
elp ^he ^^Ifcaa^, ;and th^ t :he (Caf|\e .^hewie |)|3€«^l^ 
ignorant iof ^tbe tiania^Qn ; (bnt tb^reis^no^jEpeiifibii 
^^tliis i»aiady m. :his depa&tionf nt>r sis^^fi^^iMf 
£gns of lit ; iie ^kes it fcool gnd acaticmai y^tid s^ 
&&s^ sod <lbaw6 at ieaifl: .^ jaetj^(d4nJm\fmchii^f in 
,€«ei^ pavt of hk conda^ tdbat pr^^nt^ Motf. ta mr 
qftew:} he ^as aji^K^iated jobtt ^1^ 

yet 
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3* \# VM Mt ^Iin4#r the lieltifioa that the vAskt ^^^^^ 

€9iSQ9 ^ il#Mo}i ottly hdi{ 16 -aow iclaimed, bdcxigiad ~ 

wUMS».iJ^0imfiHs and Wsfuer^^-^ he wras deoeived, '^SJ^ 
if krssm ito ^ft^hliiftt the amppfitioii on the pan of 
osimki^f^V be jotQOd in the ^eoek, ik (HU Either 
iibi^es ii^ fit^idoa zof a geneiml combinatton of 
£mid« Mr* Jnimr, who was the mafter fubftttoted 
in IttB j»laae for ike tsetusmed voyage, lies under the 
fime^nlftake ; he idefcribes the cai^ w the .^tke 
]Mperty i(^ Fabnitius and Wevtr. I do not iay^ 
^t thb iCourt Kwill Uy down a iri]le)foliarft>as:tD 
jiiqiine ^at tevery carner^mafter fhould know the 
fVepftytgr of orery part .of her cargo; yet in^timeof 
war it cannot be unknown to neutrals that the mafter 
iff^eneiiedfid to ifp^ to the propertiy of ihis cargo ; 
MOte tSp^^M^ in a^cafe like this, where t^.prpperty 
[JBffo great as one hiM^ and where the mafter jis a 
tfiplifidentt^l -perfon, and where .there is a fcm of hia 
jetaaploy^r in the cbarader of a fupercargoon tKrard^ 
4siftal «^orance can fcarody happen .to fuch a mafter *; 
«id ^raheee -it is pxisteoded, !it ftrongly rkrets on tiie 
moA of the Court ^a iis^ion (by iwhich I akra]^ 
tmecui a iegsdffufpioioz^) diat {there is ifomethiug )b&* 
^k&d, fWhich >it is |br ^ inteMft 'of the partes to 
M)M6fiQ* Snt di^^satter ijhaes aoc end iiot^-: theiie 
dbittD meittbn tof >any .diftiaftion ja£ pmperty in the 
!|^e«s: 31ie tnM:Qice tdefcmbes rthe jwhole cargo as 
^llie fincipiet^ .of ^abriiius iand Wever ; and ^tiqs 
j|^{^p!miB itgaed, tnot by >tbe ;mafter "but Ixy the fuper- 
^iCaigQ* ' It'ie^laidtthat >the ii»:oice is n<^ a ipaper qf 
4CiilAi|Mnoe9 that : tfietUil .of dading is the document 
-l6iifh«Qb l^erenceis ufiialfyim^de; rbut this is both: 
ji5 is srvbitt jdfdaEdBng as ^el as an inv6iQa»«*«th^i iiow 

came 



i« CASES DETERMlllEB l^^lifc: 

The came this on board ^ It is M^ tfai Dl^PFtfA^M^ 

^ teas ill, that the lading WB conduced £rir H!(A, aMi 

'^xir^!** that he figned the peper tirftlteut tttentfoA to^ Mil 
contents : Hdw can I accede to fueh ^ explibafa'd^? 
Is it credible that a man, entrufte^ wkft the mtoagev 
ment of fo large a concern, fliotild fall fatto 'fticli' a 
mifappreheniion as to fign a faleinn paper aflferlfti^ 
the whole property to belong to his employer, ^heil 
he well knew that it did not ? or can it be bdfevdl 
that on his recorery he ihould not have made l)Stii& 
felf acquainted with every thing that had been done 
for him ? to zGt otherwife would be fo monfttous; 
that no pretence of illnefe » fufHctent to apologift 
for It.' . I 

But it is faid Mr. Fabritius has, fince his vnvrA 
m England^ difclofed the truth -and given in bis claim 
for only one half, and much credit is afiumed for thik 
inftance of fair and ingenuous conduct. -*^ Allowing all 
the merit that is due to fuch a recantation, L do not 
know that it can be of any avail to prated: tim cafe 
from the penalties attaching on the former part of the 
tranfadion ; for if the Cburt is fatisfied riiat the in- 
tention was to hold out to Britijh cruizers a' noli me 
tangere as to the whole on' an appearance of its bdng 
Damjh property — akhough a hem peniteniia- fe to be 
allowed to all mai, I cannot but think that it comes 
a little too late, under the circumftances' of tht 
pfefent cafe : — Shall a deceit be allowed during the 
whole df fuch a voyage ; and after it has had a grett 
;part of its eflfeft in deceiving our cruizers, fiiall it be 
doae away by this late confeffion ? If the rejn-efent- 
-atiori of the papers, and the mailer, and the fobftf* 
tuted mafler, had been believed, the whole of this 

15 cargo 
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%xi(^t^C0f^t fPpt yfb^ IS more material, it is to be  - .'"' — 

«W^^.*i^V *e prefew claim was given, ^%"*^' 

%4i%^nre o£ eyidoice hul been obtained from the 

UMi^.pf foi^e pther cafes; in the tjJancy^ which was 

^ W^:uu4er the management of the fame parties, it 

1(94 com^ to light that Mr. Inglebart was concerned 

JA;t^ csurgo of the Eenrom^ and in the exa3; pro- 

pplticm which fquares with Mn Fabritius's amended 

fikiHfi > this ciroimflance very much detrads from the 

^ifin^ of the confef&on; there being every reafon 

to.prefume th^t no fuch claim would have been 

giiv^ ii the evidence already exhibited in that cafe 

had not fliewn that a claim for the whole would 

1;^ lC9n^eteIy falfified— if fo^ the purpofe of fraud 

ji^.^l^andoned, nierely becaufe it can no longer be 

^owntained* 

, ; &. the Court then to believe that Mr. Fabritius 

came, into this country with an intentipn of making 

i}m difclofure* and of making the claim as it npw 

Sani)9 1 pr that he meant to hold out the property to 

be afif the formal papers reprefent ? When I look to 

4;be ,<^er^ ft^s leading to this fraud, when I find all 

the. papers on board in this tenor, and fee the mafter 

^4 the difplaced mailer ufing the fame language in 

jl^di: ^g)oiidons^ even after their arrival in this coun* 

ij^, it would be a flrain of charity, much beyond what 

^CQpfiftent with juflice, if I did not fay that it was 

j|a,intentj^, carried into eSed, to cover the whole 

^ffxfffy^ as the property ; of Fabritius and Wever, by 

.pfrims knowing the. contrary^ and whofe a£ts will 

)cgaliy.afi!^£t their employers : What in my judgment * 

^Ifcifively.prQves that fuch was the* determined pu]> 



r4 , CA^S'l^fBRMUfitt'tnr^E' 

Thi polfe of 'the parties is, the faftthat ap|)^aVs; tliat tht* 



ffiip wais firft carried into LijBbn^ aiTd that' aW itl» 
*799- ' quirj^ was there inftituted refpediihg' thfe property' of 
this fliip and cargo. It has beehprefletf lipbri'ttife* 
Court, by the captors, Jo receive the depolitions t\iet4 
made by Mr. Fabriiius and others ; but the Court* KaS 
declined to receiVe thofe depofitions^ as irregularly 
taken, and therefore cannot* advert* fo theiii. ttoW 
Mr. Fabritius fwore upon that occafion, with refpeOf 
to this cargo, V cannot fay ; but f cannot think . it 
otherwife than highly probable, that he rep'referited 
the property as entirely belonging to th"e Kcufe of 
Fabritius and' Wever; becaufe I think it impo'ffibte 
that after fuch an inquiry had been pUrfiied at Eijbon'^ 
the matter artd the dif])laced matter ihould haVe co'ni 
tinned in the error (if ft is a mere efror) tU^V has 
led them to depofe here to the fame eflfeft j uiilds he 
hadTo held it out, ais wl^t'in thole depofifions, ^' in 
the converfations which he muft^ iin'ce h^Ve^ Hid 
with them, prior to their examination^ bere«, And 
when I^ recolIe£t his extreme eagernef^ tb Be' cS*J» 
amihed here upon his arrival^ I caxlnbt but think that 
lie was at that time fully prepared' to fuppdrf upoii 
bath the fatne reprelentation ; and that* nbthirig btit. 
the fiibfequent information he received, thaf.the feT- 
crets Had already been betrayed* by thie papers oftHfe 
' i^ancyj prevented Ifim from fo doing. 

With refpeQ: to the fihSp, Is thie property iflf that 18 
proved as to fupport a claim for reftitutibri withoirt 
larther proof? ' If that could be maimsuiled, F might 
perhaps allow it to be diftinguiflied from the otfac^ 
part of the cafe. But if farther proof is Hec^fbtfj 
it comes to this queftion. Are perlbnis fo convicted 

of 
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^ an attempt to impofe on the Court entitled to the ^ '^^^ 

privikget.tif gin^mg, &idie^ proof? The fliip was . " - 

boilt at Batavuty and has been conftantly trading 1799! 
ftjomrArAHli^* It muib have been the property of 
9^im(m>^ and tbeve&>i^ under any eircumftances a 
\sSlh <rf iftle would be neceflary i and under the parti« 
QUkx^ wtMndftanaes. wbi«h I have pointed out,, a hili 
of. ftle eaold hordlyf be daemed. fufEcient. But a 
^ker cloud is raifed over this part of the cafe, from 
what appears from a paper in the Nancy, which is 
%Oed^ b]^ hi^eb0Ffr and-fiates'*^*^ I ihall acccnnj^my 
t&ifrwttb tke accounts o£ the Eenrom^ of which 
Mefirs^r Fiikiiitim and We^i^dr are fliareps.'' It is 
ftjd thm* (bi9^ af^plite' tO' tlid cargp only j it may be 
fe;:' id iiT'a' poffible. ftsplanation; but bow can this be 
pMivodi It '<aii be only bf father proof. Again : 
TSume atoe* many {flifisif^i in which Mr* Ingfebart 
&mb' to aflbiMr ^reat authority over tber conduct of 
tiwveffek Itris faicl thM this was inconieqpence o£ 
aiGinrtevvfMrtjr,iby. wAioh b# had chartei^'the' veflel:. 
bm^berfon;) but! thi^' is' matter e£ explanation only,, 
asd ot. £»dicr pioqf ;r a$ it • »h lefo at prefen^. on th^ 
fittie oSi^ iMry!rMAiiigttoi|9> .T4iepe being jtbe nece& 
Htf of I iMrthes proofs htve^ di€ pflirties j|IaK«d. theme 
fidved ift'fti fitidrtk>iir.in> ilrUchr they, aroi entitled: to a^ 
p riyileg g dfethta kind? li is^a^rule- d»at^L fjiall uai^^ 
fcvmty sidhbre .10^ tin I^am better inftru^ed^ that^ 
mrhffre ai partf faae been oenvifted of aj;^ ^eoqpt ta 
«n]iofe 6a the Cowrt m* the bsM' tranfa(^bn> the 
piferilege of Luther prb^ flial} be denied hiq;^ a&a 
^tMlege^ whkh^ »» ]iifil]i$ lbr£»ted bf doci^tion and 
fiand^ t fhaU^ ftearefoce plr(»ioua«e botl^ tb»!ihi|[ and ' 
M|^ft2b)o&«b eoMtaiAaQbai ... 
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THE VRYHEID, Atlinirel Db Wintbi^. 



Claim of joim 
captures-con- 
ftruAiveaffift- 
ance not to b« 
extended— 
claim rejeded 



nPHiis was a cafe of an allegaihn o/jmH capiwng 
on behalf of the Ve^ai frigate^ in the capture of 
the Dutch fleet under the conunaad of Adnuml 
De Winter^ Offoher ii, i/gS^-^^The fnbftaace of 
the allegation is recited in die judgment; vkk 
infra. 

Againfi the Allegation^ the King^s Advocate and 
Laurence*— Hh^ legal principles on which ^ this ques- 
tion muft be decided, lie, it is apprehended, in a 
very narrow compafs, aldiou^ it is a queftion of 
very coniiderable importance ; and one in which the 
navy are waiting, with great anxiety, for the d^c^oa 
of this Court : the allegation afferls only the merit 
of being afibdated in one common lervioe, widiOM 
fetting forth any averment of beii^ in fight at the 
time ofcapture« Formerly, it b well known, joint* 
C84>ture was confined to cafes of aftual cooperadoB ; 
asd whati, in confequence of frequeqt titrations, it 
wais extended to cafes of cooftrudive affiftaace, for 
the purpofe of preferving harmony and a good under* 
fianding in the navy, the being hi fight became the 
prindpat criterion; and even that circumftanee was 
in all cafes not allowed to be fuffidentj if there was 
anything to rebut the geneml prefumpdon of intimi* 
dation and encouragement proceeding from it» It is 
on this prefumptioh of indmidadon conveyed to the 
enemy, and of encouragement given to the adua) 
captor, that the prindple of conftni£dve affiflance is 
fiDunded; and unleft it is extended much beyond 

what 
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what^has ever been done in former inftances, the pre* „ The 

fent cafe caBHOt, toy my- interpretation, be brought — ^ 

within the benefit of that principle* Even in cafes ^"1799.^ 
D^«joifit cruizing, itfas^ been decided, that that cir- 
cteifta&ee wkhout the being in fight will not entitle 
pactie^ to fiiare as joiot*captors. — But thqprefent cafe 
is in&utely weaker ; it is a cafe of a (hipL detached 
meEdy to coeirey intelligence, feparating long before 
the engagement, or the earjieft preparations for it, and 
not returning till the engagement was entirely oter- 
Sufi^c^ die cafe of an officer landed with difpatcbes^ 
alfcd that a pmze is made by the vefiei in the meaa 
tipe^ he wopld Jiot ihare undoubtedly ; it is . fuk- 
imil^, this cafe is nearly fimilar to that : The atxfence 
bf the parties from the feene of adion wxk& alike 
pseciude diem from fharing in; the capture.— No 
|>reGed€i^t csm be adduced from the practice of this 
Gmft ISO fupport fuch a. claim ; and the Court wiU 
xM^ for 4(naiay reafons, be difpofed .to extend the 
cocfirudian, but wll, it is hoped, rejed: ihis.aUegar* 
tion in ^die fiirfl in&ance, rather than fufff r it toi go 
tQ pvoaf^ at a great expence and wafte df ttme> on 
fa^ thdt if pnoved ever fo clearly,, cauncil: -^Mttitle 
•the parties ;to any benefit fronxthem. 
• •'/» fiffp^^t of the aHegatiQniy the Ad'Oocate tf the 
Admirabyj mtd Jmold—rThis is a quaftioB of very 
great ^portince to the navy, as a general fueilion ; 
and, iJieDefore, if the Court entertains but a flight 
doubt about the admiifibiiity of this aUegSitioE, it » • ' 

•villi in 4X»)£ormity to the general >pra£kioe et the 
^Admk»lty, and the Ecckfia^cal Cousts, admk it:to 
.proof, rafia^isg ^ qiieflion of law to.be confidaaed^ i. 
stogttlier Mtitb the Ja^s of dbe cali^ at theiii^ lxeal^^^ 
woh* lu 9 ing: 
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The iftg :— Whatever mav ha\<e^ l/efe^ tlie^ ^fltory ^ »f i<<d» 
'"''^ branch q( tfce law/ ft ^^ n^6^^ *e? " ^^IfebRft^i hi^^df 



^tr^T' *^'^ Court, that a party mdy' be<Jbn5i«5"i joifit^a(>t(|r 
hy mere conftiiidliye ' affiftancfe ; ' ft Isi no ' i^ 
defirable to preferve ihe rule of coiiftftiSSoft^fe ist 
greateft fimplicity : . but the application kMdi ii^dh 
 contended for, will not in any degree^ 'break tet^ khst 
iimplicity ; being in fight is the m6ft obvioi» ^des 
of conftruftive afGftance, but it fe nor- nece^lMfy 
the only one; and although it is founded :dn%^^^ 
fumption of encouragement and intimidsftbiH t&dfe 
tixe circumftances which it is not necefllary tb- pi-^Vt ; 
it is 9ot attempted to introduce a new prkiciph, adr 
to aiTert this pofition, that in the cafe of soi ^dSR^dafMyl 
fleet, fervices performed by any detached parti ^^^ 
entitle all to fhare; but that a fhip detached on ap^tr- 
ticular fenrice connefted with /the main entefprife, ai«i 
xnaterially contributing to its fuccei^, may be s^tniitdd 
to ihare iii the intereftof prize refuWng IrDoi^i^; 
.no iijicertsunty will be introduced by fiich a ijulc, - the 
. ptincipfe of decifion would remain as fimjpte fts b^forb; 
. theCoiirt would only have to confider whether th^ db|e& 
of capture was, in fa£l, the ohjedi in view, and the leaijfe 
qf the detached fervice. — To be detached foir the pur- 
.,poie of iWatchihg the motions of the enemy, or of pib* 
^curing affiftancey are eflential fervices iaibsatefy odn« 
jie£k4 with the mamenterpnfev'andfuchasmay>jaftly 
^fntitle the parties to a prize intertft ; and^ in the cafa 
LtrA, May 4, of the Sm Jofeph^ ixi which a whole i^etftot itt fight 
'^** / Ihared in the capture made by a detathed V€flfel,'it is:a|>« 

prehended the'd^cifion paded oh the ground,^ thavl there 
\ w^sjih^i Joint enier f ri/e j v/hkh mi^t^^ 
V ' io'cafry with it a j^articipation of liKereft^ if it we!rq 

'• " othcrwife^ 
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^te|»rifi8^tq,id^h^ ,V^^^^ f^^adljOU would ^^^•^^ 

Ibegdtpi 19!^ \mdQx^ axud^ p uhifhmeot oii meritorious  1  v, ' » 

-fif^lJ^tH^ by im^Vfing them incapable of fliaring in the ^779^^*' 

ef^f>^s fii the ni;|in qitj^rprife^ however much the objeft 

^ tb^Ur t^g detached might have contributed to it. 

^ihkw befiQ^faid, thatan officer feparated from a veflel, 

jiitd landed widi difpatcbes, would not fliare-^but that 

esrU^ wt of the dired: words of the Ad of Parliament 

ytad^j^foclamationy which give the prize to perfons on 

c^^f^si looking generally to perfonal fervices— -but 

vlhftife jft HQ cafe in which fuch a particular abfence ais 

,lbi9)i|SiS'be€n held to forfeit the intereO: of jobt-cap« 

vtvre^r^t w^ould be going too far to maintain it : fup« 

ffK^i^a]^ jKUfty fent on flioce to filence a fort, or dp any 

f<Mfa^ (bnrice iinmediately c with the captur^^ 

4t^oilM pat be^sdd that they would not (hare. — ^Theii 

l^b^&^wgire the. fervices in ,this cafe; the Vejial was 

f)i(lg)ll^ly a0Qciated with Admiral DuncarCs fleet, and 

;hj3idTa^d' under. Captain Trollops % orders in recon« 

tmxf^^ the Butch fleet from th^ir firfl appearance j 

;0iei^$^|heaient to csdl in aid the whole. body of the 

t fl^eft Qifder the ' cpmm^nd of Admiral Duricah. and 

i>gi)irte:.fefermation tp the Admiralty; this fmportant 

.Ji^Fvice* performed, fhe again returned, and joined ttie 

*Ji^t, and was adually affifting in fecuring the prifodei^^ 

-iW v-bHwgiBg the c?ptured veflels home :, This is a 

yf&cvice M:r^^?n ^'^ive nature, and comes within the 

';|^Qiciple. ^94)er :of co-operation than of alliftance 

Jrfi!flr«Jy: QOjaft^ufitive:^ It may not b^ improper to 

•(fii!faft,|:<j:theunderftandii^ the ndVy^ ' ' 

^iodthfts^ r jptatt^^r^mongil: them this is alinof): the firil 

iiiBftfBifie /in ^ which fuch a clgioi h^ }>een refilled, tn 

shwAiHm^s m^norable vi^ory Qv^, the fr^?}^^ fleet 

,^^'i/n9f ox ~ da 
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20 CASES DETERMINED IN THE 

The on the I ft of June 1794, the Auddclms was allowed to 

« ^ fhare, though fliehad parted from the fleet ofx the aSthdf 

»799*^ ' M^jf, There is alfo an inftance in the cafe of the Canada^ 
-which had <;hafed, and been out of fight of the fleet \.o 
which {he belonged for three days, yet the whole fleet 
fliared in her prize; and in another inftance in the 
Mediterranean^ in the cafe of the Lowejioff^ making 
a capture from the fleet, the whole fleet fhared : On 
thefe grounds, confidering that there is no direft cafe 
againft us, and that the fervice rendered iq the pre- 
ferit inftance is fairly within the line of analogy by 
which this Court is ufed ^ to put a conftruftion of 
co-'operation and joint fervice, on afts eflenti<dly con- 
tieafed with the main enterprife ; it is fubmitted that 
this fliip is entitled to be admitted as a joint captor. 
In Reply ^ the Kittys Adv* contended— That the 
, cafes alluded to by no means broke in upon his argu- 

ment ; that in the cafe of the San Jofeph there was a 
great deal of contradiftory evidence, and that it was 
by no means eftabliflied that the whole fleet was not 
in fight : that the Audacious was one of Lord Howe^s 
fleet, and had engaged in the conteft of the 28th of 
Jkfejf, and had adually feparated with a French veflTel, 
the Revolutionairej by that means contributing to 

• reduce the enemy's force, and make the fuccefs of the 
enfuing conteft of the i ft of June more certain : that 
the Canada had been detached from the fleet to which 

• Ihe belonged on that particular chafe ; and that in the 
cafe of the Lowejioff^ the whole fleet were in fight ; 
that thefe cafes referred therefore to the clafs of cafes 

• i^Jighi 2it the time of the engagement, or the com- 
mencement of the chafe ; of which there could be no 
doubt— but that the fa£U of the prefent cafe were not 

of 
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of a nature to fupport any fuch pretenfions. It was tis« 

alfo faid that the Vejlal had herfelf taken a prize oflF . — 

the Texel in which Lord Duncan (hared as Admiral ^"ri^n*^* 
of the ftation, but that his fleet did not ; affording 
therefore an unanfwerable reafon, on all terms of reci» 
procity, why Jhe (hould not fhare in the prize made by 
the fleet during her abfence. 

« 

Judgment. 

Sir W. Scott — ^This is a conteft between two 
bodies of perfons, all deferving raoft highly of the 
public, and therefore as far as individual merit can 
go, all equally entitled to every attention ; it is a cafe 
of joint capture, and the Court has to lament that - 
cafes of this nature are in general attended with much 
difficulty, as they depend frequently on very minute 
fafts, on which the Court has to decide between con- 
tradidliory reprefentations ; and it is to be regretted 
diat the decifions of the Courts on this fubjeft have 
not always been fo uniform as it is highly deiirable 
they fliould be. It would be a very great fatisfaftion to 
me, if, with the afliftance which I Aiay hope to receive 
from the Gentlemen of the Bar, it fliould fall. within 
my power to eftablifli a fettled and intelligible fyfl:em, 
on principles that may become in future eafily appli* 
cable to the various cafes that may arife. 

The A£t of Parliament and the Proclamation give 
the benefit of prize " to the takers," by which term 
are naturally to be underftood thofe who affually 
take fojfejjion^ or thofe affording an adual contribution 
of endeavour to that event : Either of thefe perfons are • * 
naturally included under the denomination oiXakers ; . 
but the courts of law have gone further, and have 

c 3 extended 
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^'W** ' extended the term " Taker,*' to anottier defcriptioh of 



perforis r— to thpfe^ who, not having contributed aSttiai 
^J? ' fervice, are ftill fuppofed to have' rendered a cohftrtrci 
tive afliuance, either by conveying encouragement t6 
the captor^ or intimiciatioh to the enemy. ^ ^" ^ 

Capture has therefore been divided into capttiffe 

defadlo^ zxA capture by conftrufUbn : I need riot fay, 

that the conftruSion muft be fuch as the courts cjjf 

law have already recognized, and not a new, unautha- 

jria^ed conftrudion ; for as the word has already 

travelled a confiderable way beyond the meaning cjf 

th^ Aft of Parliament, the difpofition of the Court 

will lean, not to extend it ftill farther, but to narro^ 

\U wd bring it nearer to the terms of the A£l:, thak 

lias been done in fome former cafes. The cafe df 

Lor^,.i76a the Mars (^i) is a ftrong authority on this point j & 

, ' whi(:h the claim of joint capture was difallowed to {hips 

not in company, but ftationed at different outlets to 

catch the enemy, who were known to be under the 

liecejQity of pafling through one of them ; and it Wis 

;in that cafe intimated to be the opinion of the Judges 

of the Common Law, (as I have had means 6f 

Ipiowing,) th^t the Court ought to come neiurer horrid, 

and conform more ftriftly to the precife words of the 

'Aft of Parliament. 

In all cafes, the mus prohandi lies on thofe fett}% 

^^p the conftruftion, becaijfe they are ixot perfops ftriflly 

" (if) This WM 9 cafe of a Fnnfi ftdf, t^ken by ^oe of i^fjee 

^vKipg^s Ibips f whiqh, being apprized of the defign of the enenpy 

jto efcape from Port au Prince, had taken their ftation at ^iffer^t 

^utlets to intercept them. The capture was made by one fhipi A 

' "claim was given on behalf of the other two to fti^re' as jbmttT 

' fsgptdrsi fiioogh ndl pftfisat at the capture ; 1)111 it .irai:re)C|9i«^ 

r /: within 






flrithipjb?, wprdfi of the. AS, hut let in onlyl^y the ^ The 
^^^^^pt^tipn of thofe feting ujider a competent au- qM.LM„.v . 
tbq/^fyjpjj^^^^^ It J it ijes  with ' the clairaaiit^ ia ^7J^^' 
Ipicjt ,Cf|pi.ure, therefore, either to allege fome caies in 
which their conftrttdion has heen admitted in former 
^i;e^ pr (o (hew fome principle in their favor, fo 
rly. r^ecoraized and eftablifhed, as to have become 
^lip^Qil. a firik principle in cafes of this nature. The 
^t^g. A^ Hght, generally, and with fome few excep* 
,^4[^)$rhas been fo often held to be fufficient to entitle 
Bart^^ to. ])e admitted joint captors, that where thsft 
hi^pi ijs aU^dged, we do not call for particular cafes to 
^Ifj^liiprize the claim ; but where that circumftance is 
■^fK^ting^ it is incumbent on the party to make' out his 
^^^latox. b^c^ appeal to decided cales, or at leafit to 
.^HjEuppl^s, which are fairly to be extraded from thofe 

^. -Tfee, fafts,.of. this ?afe come before the Court at 

^e^t . pn, the. admiflion of the allegation —a s^t^ 

3g^epient ipode Jurely of taking the opinibn of the 

^jppuijt in the, firft inftance.j for, if the fafts ftatedt 

i^oj^d ppot in the judgn^en^t of the Court be fufficient 

^jlju^in the claim, a^Jmitfting them to be proved j it 

^jipildonly. be attended with unneceffary expence. and 

delay to the parties, to permit t^iem to enter into 

^fgfpfiff ;. it wQul4 be mare convenient to.refort ia t^e 

Yfe^jinftance^tp higher authority. The, allegation. J« 

therefore very properly examinable on its firft 

Vdlnlflkw } ir is aifo very defirabl^ that all theT&ds 

^^^l Be- Hated ar cfhce ; and that the allegation 

/r*J)w^ .?9t l?e Xenjt to be amw(led,/(as it was necef- 

fyi^tS^m in this inftanc^ i \to ihew the Cpurt »n 

¥}i»^wwmt Mn TtqU^ oom^d^a. psuoi of r Ad- 

nH:.^ C 4 miral 
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miral Buncdr^^ fleet ; ) for a repetitibn of argutrtenMT 
on thefe fafts, begets expence, and other confequences^ 
very incommodious to the parties^ and to the Court,' 
All the particulars are however now before the Courts 
and if I fliould be of opinion that they are not fuf* 
ficientto fuftain the claim, I cannot fee what fervice 
I fliould do the parties by admitting them to proof % 
ind therefore I fliould hold it better in all refpeds to 
fend fhem to take th^ opiriion of a fuperior Couart in 
the firft infl:ance. The allegation flates, ** that the 
Teflal received orders from the Admiralty to join 
Admitai Duncan ; that flie accordingly did join him^ 
and formed one of the fleet und^r his command, and 
received diredions from him to cruize oflF the Texel\ 
to reconnoitre and obtain intelligence of the Dutch 
fleet, which flie did ; that Admiral Duncan cruized 
till the latter end of September^ and then returned td 
Yarmouth^ ordering Captain Trollop to fail with two 
dr three veflels to watch the motions of the enemy \ 
and leaving directions for the Vcjial to put herfelf 
under the command of Captain Trollop : that the 
Vejial accordingly did join Captain Trollopj and mkde 
one of the fliips under his command, being part of 
Admiral Dufican^s fleet, and on falling in with the 
Dutch fleet-on the 8th of Odober Wds fent by Captain 
Trollop to reconnoitre them y that on the next day. 
Captain Trollop gave the Vejial a written order t<y fafl 
. immediately for the firft port in England^ ufing hd* 
utmofl: endeavours to fall in with Admiral Duncan oh 
the way, to fend an exprefeto the Admiralty, and thea 
to ufe his beft endeavours immediately to fall in with 
Admiral Duncan wherever he vi^s, and acquaint him 
tvith the fituation of t^ Dutch fleet: that in pulfuaa^ 
'"' ' . * of 
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df :tbcfe,orders flie failed to England^ landed the dff* the 
pattbes^ and agadtt returned, arid aftualfy joined ^^""°'-t- 
AthmrJil Duncan on the 1 3th of OBober ; that after ^"l^^^^ 
(he ' V^l was fo detsiched. Captain Trollops with hi*, 
Mikity's ffrips cfuifing with Wm, joined Admiral Dun* 
^, aftd nerer loft %ht of the Dutch fleet, from the 
time the Ve^l was fo defathed, to the time of the cap- 
ture of the fliip proceeded againft } that at the time of 
captizre, the Vejhl belonged to and compofed a part 
of Admiral Duncan*s fleet, and was aiding and aflifting^ 
in the capture ; and afterwards, ,with his Majefty's 
flrips the Endymian and Ethalion^ afRfted in bringing 
into the Humter two of the Dutch fleet captured in 
(hat engagement/' 

Now on thefe fads, and having ftated the onus' 
frobandi to ^ lie on the perfons fetting up the con- 
ftruftion, I am to inquire on what authority this 
claim is to be fuftained ; there are no cafes dited as' 
being direiftly in pdnf; but the cafe of the Signior Lords, May 4, 
Scat Jdfepb has been alluded to J that is a cafe which ^^^^ 
I perfeftly recoiled, having been concerned in arguing 
It; but ir was in its principal circumftances entirely 
different froin' the prefent cafe : that was a cafe of 
two vefiels deta<ihed from the fleet under the com- 

» 

maud of Admiral P/^<?/ in the Wejl Indies ^ to chafe 
two ftrange fhips appearing in fight, the fleet bearing 
iqj.aH the time is fafl: a^ poflible to fupport them ; the 
(iitfiBg vefl*els took the two (htps firft appearing, and 
aHba third, on whicTi the difpute arofe. There was 
mudbi ^contrariety of evidence, whether the fleet (which 
*i^as contihuing to f^'l in the fame diredion,) was not 
Tip, and in fight, and the chief doubt arofe owing to 
the night commg on, for if it had been day, the fleet 

would 
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FOuMtdenrly faardi l)ien iiL fighfl f|iiAit ^^ilftjdi 
eneotSy wdl known tici beathaod^miljI'eadyjb^lhgHe 
Ipveik any iappdrti that inigkt Jbe inanttftg n^iiiti^f ..tb^e 
ciratmftafices tlie Court of Appeal affiraicdii|h0^;fd^ 
fence of the Court. bebiriusonDuncing^tj^^ 
Hire; andinthat fentence it^ is I bQ&om^ tti«&j «$Hif 
has beenfiated by the connfel, that CotBfe mmtion mf 
made dFthe w(^ds/9/inr ^lf/]^rixf **^btit t^lu^gth^ 
cafe akogether it can by no tosm^he idi^to g^ff^ 
length of the prefent claim* . j n 

As far as cafes go then, there is an ^njtire fivl^i^^of 
amhority on the ,part of the Ve/lal ; but the v&ge <^ 
the navy has been reforted to, and a c^e has.bpm 
dted of the Audacious^ one of the fleet under th§ coni^f 
mand of Lord Howe^ being permitted to (har(& , in the 
tri&oryof the ift oi June i794« It } ia adsiHted €^ 
it is certainly true, that the praSkre of th^ nufvyiy ifi 
oppofitbn to the words of the Aft of I^liraien|;^ of 
a F^odamatioB, or to the eftdk>lifbed pra£Uc<^ <if hm% 
cannot weigh or be c^ any anihority : at.tbeitoljs^^^QSf 
the Court would be extremely uowiilff^g. to tireakJn 
cm any fettled and received notions of the navy; or %f^ 
difturb a'pradice generally pcevaSing ammg t)^tm» 
felves. Bot I agree with the King^s Adviooate» tbat 
the cafe cited is different from the prel^ $ m Ihll oafir 
the Audadws had aftualiy engaged the .eaeoty '^ flee^ 
and had feparated only in chafe of one of iheis: fttpso; 
tlhe Canada^ ano Aer cafe which ha^ been twwu^jbnfd^ 
tjiafed from the fleet by fignal on the prise cdoning I& 
j&ght : and the Ltnmftqfy which is another ca^e, fh^ted 
to hare happened m the MedHerraneany was isuM d^ 
tacbed from the MediterranfanAeet till a^ier tliq A^k 
iati^ a^uaUy begun ; th^ j»rramflmce% t]ia««fc^4 

materialhr 



Slfdf^rititf bl>iilte»y m fay, that no cafe in poiaty &o 
atttftbitt^' faas ipMi^^ k'thei^tben aayadf 

ridtteft pimrifde ? ' /]?I}^ gentlemen Itave vefoitei to 
tli# gcneifat prificiple of e^mnun mterprize ; and k has 
lidiA COOCeiuM^ that where flups are afibciatted i&a 
0Mtififdfi enterprize^ that drcumftance ia fufficknt td 
imiitte ^m to fliare equally and alike in the pdses 
Aatansttade ; -*-*but certainly this cannot be maintained 
to the full extent of thefe terms ; many cafes might be 
ftatisd in which (hips fo afibdated would n§t ftare. 
^ppofe a cafe, that ihips going out on the fame.en^ 
t^i^fe, and ufing all dieir endeavours to effeduaitt 
tfa^ purpofe, (hould be feparated by ftorm^ or odier^ 
wifcy* no^ one would contend that they fliould fhare ia 
«iteh'crther^s captures:; there is no cafe in which fuch 
fiexl^ haTe been allowed to fliare after feparation^ 
l^eing^ fiiH:: in fight at the time of chafing : it cannot 
tM^kid down to that extent, and mdeed it would be 
tfiW^m^ lecMimodious that it ihould ; nodiing is 
ttove^difl^^lt than to fay predfely wherea common en- 
ttf|Aifi^begins t In a more enlarged ienfe^ the wfacde 
iiMf of ^Snglandtasf be faid to be contrSmtiiig in the 
joftit <0lierprife ol annoying the enemy, bt particular 
wpesHtioas every fervice has its di?i&ons and ft:d>divi# 
4faaJQ(f'ipfiferatiohsareto be begun and conduced at 
dt^lsiisnc places ; in the attack of anifland there iliay 
Jfediiciett pcms^and different fortrefle% and different 
Aipa'cflof .the enemy lying before them } it may be 
kffiiVvF^ tcf niake the attack' on die oppofite fide of 
^Ae ifland | or mo aflbciate odier ae^hbouring iflands 
#Kii)i>JB&s 'dF the fame attadc : The difficulty is; to 
jifp\l^uit tj)9 jpiQt eoterprifeafikual^^^ bitgins# Agaot^ 
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•fife b it every remote contribution, given with intention 
,^^'''^^"'^V er without imentim^ tiiat can be fufficienf ? i appre- 

^"ISi^ hend that is not to be maintain^ ; aft aftual fervice 
may be done without inteiirion j or there may be 
a general intention to afllft, and yet no ad:ual af- 
^ fftance given, 'Can any body fay that a mere in- 
tention to affift, without aftual affiftance, though 
afcfted upon with tht inoft prompt aftivity, wotild-^ in 
all cafes be fufficient ? If perfons under fuch claims 
could fhare, there would be no end to difpute ; no 

^ captor would know what he was about, whether in 

every prize he made, there might not be forae one 
fifty leagues diftant, working very hard to come up, 
and even afting under the authority of the admit^lty 
to co-operate with him : in ferving his country every 
captor would be left in uncertainty, whether fome 
perfon whom he never faw, and whom the enemy 
never faw, might not be entitled to fhare with him in 
the rewards of his labour. The great intent of prize 
is tg ftimulate the pref^nt conteft, and to encourage 
•men to encounter prefent fatigue and prefent danger, 
an eflPeft which would be infinitely weakened, if it 
weresknown that there might be thofenot prefent, and 
not concerned in the danger, who could entitle th^m- 
felves to (hare. 

On thefe confiderations I muft ever hold, that 
the principle of mere common enterprife alone will 
riot be fufficient : it is not fufficiently fpecific, it 
ftiuft be more limited, — and a limitation is here 
attempted ; it is faid that the Vejial wa^ detached 
on a fervice immediately conneBed with the obje£b 
of capture j this would have been much ftronger, if 
theprknary intention da which this ihip was detached 

13 had 
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-bad beetk fibfohttelj. in . join Admiral JDatieati ; bttt .The 
iookiiig at the letter of Captain Trolit^, I find the ^""^ ^ 
direftions' were, " you are to proceed to the firft .port 3'" *^ 
of England if you do tiot meet Admiral Duncan., 
vhiiih you are to ufe your beft endeavours to io on 
your way, &C.''' By fair conftru£)ion then, fiie 
Dras not to go out of her way, (he wsls to .go 
to EngJaTtd, that was the mifiion, tlie other purpofe 
was fecondary and coilatei^l, . and I cannot thmk 
that this ihip is to be confidered as fo much con* 
-iieded with Adaiiral Duntan^ as fhe would have been, 
iffhe had been fent immediatdy to join him. But ' 

I woidd a& again, Is there any authority from ad- 
judged cafes, or from principles fufficiently eftabli&ed, 
to ihew that ihips detached from the fquadron on 
views immediately conne£ted with the main enter- 
prife are entitled to fhare ? Many cafes might be put, 
m which that pofition could not be maintabed. 
Suppofe a fleet going to befiege a place, and one 
Clip detached to procure provifions and ftores, which 
does not come up and join the fleet till the place is 
taken ; it would be very ftrong to maintain, that fuch 
a veflel, neither prefent at the commencement, nor at 
the conclufion of the enterprife, could be entitled to 
ihaise.; it Jbas, I apprehend, been decided in pradice, 
that file ^would not ^ and the diflindioii taken was 
ffaiB, that if the (hip was fent off for common neoef*- 
. raries^ nfter the operations had begun, « if flie re- 
turned before the objed was accompliflied, flie fliould 
Ik permitted to fliare, and not otherwiie, though h«r 
^ibice was occaiioned folely for thj? purpofe of prQ- 
4:urii^ Beceflaries for the fervice* Then thci limi- 
tation ingrafted on the firft principle, namely, that 
fte uletachment is made for an object immediately 

connedled 
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: : TJien the ivltple turns oi^^thi? q^ef^ms Wh^I^ 
4he beii^ ia %ht at. the b^nahag, cf tl^i^ d^^^^uji 
itbe sasntier ia which thati^d i& allied Ja.dM«^|^ 
iaiid in additkm to the other drcutiiftaacse^, oC tx^ 
detached on a neCefiary fertice^.wiU heSv&qi^ptif/f 
JEOpith the parties, as jotnt captoi;^ ? I amft 141}^^^ 
then what being in fight is^ nefpdOT^ ? for it « is jp^^ 
fe3:ly. clear that being in fight in all cafe^ J& x^t ifi^ 
ficient» What is the real ^d true crit^ionf . .Jb^ 
bdag in fight, or feeir^ the enemy'^ fleet accidentally 
a day or two before^ will not befiifEcientf it mjufl; b^ 
at the commencement of the en^gemeni, elth€^ m^ 
thea^ of chafing, or in prepan^tiQij^ £qx ch?(^i |^ 
afterwards durmg its continuance. If ^ ibip was 
detached in fight of the enemy, and under prepara- 
tions for chafe, I fliould have ho hefitation in faying 
that fhe ought to fhare: but If (he was fent aw^y 
after the enemy had been defcried, but before any 
preparations for chafe, or any hDftile moTetxi^ts had 
taken plac^, I think it wiould be cftherwife} there 
mufl be fome a£tual contribution of endeavour as 
well asi a general intention Then the qu^ftipn 
tomes to this. Was the V^al in fight at the^ cok- 
mencemtot of the chafe before (he feparated? if Jo, 
vit.will clearly My if not, I diifJc as ^learly Jt.owijl 
net do* On 1 thip pc^nt, I am of opip^oa thaf ii^ ^- 
:nc4: be> confidered as a chafe till Admixal Djitngftiii^ 
:fleet came op; Captain Tr^//d/ dogged tJ^e ^^i]f^ 
far the purpofe of reconnoitrii^ but beJis to 1^, cp^i- 
r£dered lather 1^ the. j^rty chafed^ thaaas the ^Ip^l^i 
^3dth all the gallantry that is to be afcribed to him and 

the 



feSm'io^apt'i^^l^'ith^Dbtiikieett aod esgage 
m fuch an unequal conteft : When Admiral DttAcak 
^ij^^ ^m'-mt ^^ftii thteBril^ -Avst; then the 

«fitii^:<tf %#%he true po&r of cotnmencement'^aduri 
S^%^ent% this cafe. Here then is only a general 
%«iiSaii ori the part of the Vf^l; (he ccMiveyed i»> 
'iiHte'td^ffa^ dietny, nor encouragement to the friend 
#^^ tlb^ WhSeJI the rival fleets muft be faidto kite 
M:'ttl^«acfa bth6r. It is &id the Court will not 
Jtidge hf events, bm I think the events of a cafe like 
Wat^lhe he^ of the cafe ; the fads of this cafe ift 
1ii/'^^jthenik>n prove that the Vejlal was not in 
%K%'^h^tite of the commencement of the chace, 
iBid Hi^Bre that ihe is not in law entitled to ffiare in 
ftfeatJJtute.' 

bbd mMi% PRINCES SA, Zavala Matter, 
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W^fiH-wks a cafe arifing on two Spar^/h ve(fols taken Demand rf ii* 
-file: by Jfis Majefty^s ihip the Sea H&r/ey Captain conmTffio^* 
Sahs] ^September 17; 1796, before the Order of t^^^Z"^ 
-feSuffleKlfbr General Reprifels againft Spain, which /^'»-* 
'to ibi^iffiie tfH the month of N&vmbet in that year. 
^ffid^mSps aixd cargoes confifting of lai'ge. quantities 
W^IfiAfi and other articles, (condemnadile to the 
Crbii^ % taken before Spanijh hbftiliti^s,)' had a6t 
be6ii tkkeft into the pofleffion of the Crowft, 

bat 
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The but.xsere left ia the hands x>£ the cs^iter.^ 
EKINCE58A, Q^j^^g^ ^j^p j>yt them ujwier: the. c^ce ^f Ijiis-grivs^ 

i^uzAsi?*. ^g^^^ ^^- A^^C/^ '- CwdeHi^ation pafl^d-to ^ P«>w|i 

— --| — on the 3d of 4^ffifiy^79Ti ^^^ -^^^ jjropepty mzs put 

1799/ jQto the hajads ,of cgmmigiQfiers aji^int^. by ibe 
Court, on the recommendation, of the Oro^^t .40 |iq^; 
intend the ap{^2^ifemeat and. fale, ^ Mr. Marjb the 
private agent of Uia captor bekig one.: the :j^maifr 
iions iifqed on the 25^ oi Augufi if^ ^ dsoA'wyiie^amA^ 
returnable on jhe firft feffion of Michqelma!$. ^Iferm fod^- 
lowing : but the firft payment J^ad not Jeiew.-fx^^: 
till the 4th of Aprjl ijgS, an^ dbie wh^e .ppiy^^t 
was not concluded till the 15th qf jiugu/$ ift thpjt-yigftlv- 
The prefent que^ion arofe on an ^pplic^i^a jQf iiie: 
Crown-officers, that Mr. Marjhj 13^ yfil^q^ /}^mii$^ 
the bullion had been originally .jJacfd by'/rQiii^a^ 
Oakes, might be direded to account for inteir^^^lhi^eef^ 
upon information conveyed in the report of the others 
commiffioner. . . ^- 

Judgment. • 

Sir William Scott — Thfe is a matter which has - 
been depending a confiderable time before the Court, 
and, in my opinion, much longer than a bufmefs of 
this kind ought to have dep^ded ; for i^ch <thing^ m 
the e:?5ecuiion of cominifEons of appraifem^ and^ 
fale, ought to be proceeded on with ;all j)9d|b|e^di{» . 
patch, and through t to a concluGon w^thpiit ^^IdjT ; 
,and the Court is particularly indifpofj^d to iuSeic Juila 
,to'be ei^rafted ou difputes between its, o^wt^ oUScfn^ 
to the delay ;and difadva&t<|ge of th^ p^rtj^^idteiKs^ft^, 
in the principal ca^fe^ at the ^ugie. jiin^jt;i»jnj?-: 
poiTibie to fay that occsfion^ may .not mhm^^ri»A( 

* It 
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k may be rmitSxry for the commiffioners to ftc|v p,,^*„^ 
fliwt, in order to. apply to the Coiirt for inftro^ons; »n^ 

- La Reikb 

the applicatkm wbea. neceflary, fliould be ftimmary euzasbth. 



in fach a cafe, awd the dire&ions will be given fum- jia^^ 
m&nly ; I need hot add that returns to coincnUfions^ '799* 
miift themfelves be fliort, and iimple, and unembar- 
raflfed whh foreign and infignificant matter ; they are 
merely to give the Court information of the neceiiary 
fa^ upon v^Mh the Court will exercife its judgment; 
if aiy queftion fliould arife out of them : Both com- 
imfficmers are neceffarily before the Court, and there* 
fore to talk of the intervention of a commiffioner, in 
objeftien to the report of the other, or for any other 
purpofeyis improper* . An obje&ion has been madje^io . 
the return of one commiffioner in this cafe ; and I 
havealldwed an z6i or ftatement to be drawn, and 
that commiffioner to be heard by his counfei ; but this 
merely for |my own convenience, in confidering the 
oature and effeft of the objection taken to his return ; 
and not as a matter of right by any means, nor as a 
thbg to be admitted into the ordinary pr^dice of the 
Court. When they have made. their retuf-ns they are 
ftmSi officio ; if the Court wants explanation it will 
require it of than ; but they have no right to prefs 
aiguments upon the Court, nor to forni a regcilar 
fuky which b to hang up the interefts of thofe who 
are risrily concerned in the property* > 

ISasfmg premifed thefe obfervaticms^ I will fiy a few 
WDids; &rft^ Upon l^e: authority of commiffioners;^ 
feebaxOf , Upon the interefts of; commiffioners ; and 
tkirAf^ Upon theur duty. I think I c^n fee a necef<^ 
6tf for cal^i^ fome tiotice of thefe points, upon the 
pifiMPt occafiott. With regard to their authority, I 

roL» ix# D confider 
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confider them merely as ti» itiimAoir&l officars of tfaia 
Courts deriving aH their authority from this Court; 
and fmn no other fource ; and I htve been thetvther 
fed to mention thisy faecanfe, IthmklobCerve, aaciiea. 
has been picked up, that tliey are the agents of . th^ 
perfons that recommended them; and iherefore.iil 
this cafe the agents of the Ciown^ immediKiel)^ for 
its iaterefte, irown offiarsy and public trufteBs : The 
whole of this notion is un£cmnded aocovdmg; totaff 
apprehenfion; they am appointed by the Court *t0^ 
perform thofe fundions of the Court in which it casi* 
not aft for itfelf ;: they repcefeat the Conrt in tibe 
fame maimer as the comns^oners: for takmg asaminr 
atioAs or for 2Dj\ other purpofe : The Court may ac^ 
tep: the recommtendaticm of parties, for ics owa con- 
tenience, in the- feme manner as the Bifliop ufusdiy 
accepts the creditor who has obtained a judgment to 
be the aftual fequeftrator, though in no degree bouni 
fo to do ; it is a matiier in the voluntary diforedoa ot 
the Court : no party can have a right ia fuch a 
matter, for tl»s fimple reafi>n> that no perfoa can have 
a aright to appoint a ijepitefentatLve for another : it ia^He 
Court which delcgatesiita fonftions; it is at the opuofi 
i>{ the Court, whether it will gr^t any commlificio 
or not^ andi ta wfaomit wBl grant it^;. Itrmny racoke 
commiffioners though, s^iproved by' the party ; Itiii0fr 
continue a commiiEoner in office^ tbaogh agEunft ^ 
^^pnhfHm o£'the pad^; they are ia all odesi.to 
account to the Court, aiMi aot to. the pafops dttt 
re^mmended them;, then oan beao doubt b|»t 
that the Court vdU^ with the moft ieveiEentiaL:de* 
formee, be dilpofed to appoint any p&rSba ncog^m 
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mended b^ thefiCromi^ for tlie care of firii 
but the Cbifit ^^ofiid bd gotltf of no mitfea&nceff 
it granted ^nc^ cmitnSdion* at ail i and xi^hien tiiey are 
appe^ted^ ' tiv^ ftai^ ba tHe^fioae gronnd as othar 
commiffldltefs, arid are to bok to this Court lor th)^ 
pix>per difcharge. >. 

In the TOsxt place, what* is the nttereft of eommif* 
fioners ? I have ho doubt that the Court niight,^ in the 
itrft inftance^ aifign the proportion of payment at the 
time of appcnntmettt, and might eldarge or othei* 
wife aher it afterwards as it (hould think proper, ac«> 
cording to the circumftances of the cafe ; by courtefy 
it has been ufuaily otherwife ; and to prevent' <Hfpates,f 
abd to fuic the general convenience and wiflie^ of the 
parties, it has been ufoally left to them to ag^ee oa 
Aek '^wn terms, ufuaily ^fer centage;' but when thai: 
' agreement has been made, I hold the parties are 
ftridly bound by it, and that the commiffioners are 
not allowed to make a fixpence advantage, beyond 
that per ceniage^ which is fettled in the agreement. 
To employ the proceeds for themfdvte, ' or for ilieir 
^rienite, to fell fubordinate office^, or to carve em* 
ployments out of them, would be irregularidei^ and 
abofes, smd iMreaches of that purity, • with which their 
traft fhoutd be eiierdfed $ fucb advantages may be 
taken in ft6;, aind I fear fonfetnxKs are, but ibof wiU 
set be tolerated by the Court, wiien cbey are^ broUgbt 
fo 'ita notice; and commfffioners- rndt onderftaiidy 
tlHLt tf tll^i^ fehd out that monef, which selalively CO 
thMi ts-'the ilioiidy df the Cooit, either fiaif^the be- 
il^fir 4f tbithfety^s or for the beniefit of theirfriends, 
^fii^Coflift w4fl tfM'hold thlsln guiltlefs^ or rqnite them 
IV^hslM r^d0^ a due execution of their tmfl: ; and 
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tod of all ;c0]xn9iffi9ne]r{^.vtluit ^e -^nljr, iq^yan^ge s^tca 

■r;. jj^ them, by the -C<mr^ or is ifettled. ja.agf)^inent bietw^ 
«T». ^eoaitiet and them. .[..., " . 

I come BOW to the duties of comnMffioners ; — r they 
arei according to the terms of thev appoiixtmentj^ 
^\ to reduce into writing a full, true, and perfed in- 
▼entpry of the >ihip and cargo, and to choofe two 
good and lawful men, well experienced in fuch 
ji&irs, and fwear them faithfully and juftly to appraife 
the fame accpidio^ to their true values, and to caufe 
the afore&id ihip and cargo tso .be expo/ed to pujbUe 
&Ie, and to fell^ or caufe the fame to be fold to th§ 
^ft bidder^: smd to bring, or caufe to be brought the 
produce money arifing frotn fuch fale, into the.R^-* 
^ftry of the Court before a. certain day." ^ . 

This isthe fimple line of- their duty ;JtJ^ poffible, 
undoubtedly, that difficulties may arifq in tb^ jej^ecution 
of their office^ but then to whom are, th^y^to refort ? 
To the Court their conftituao^y.whQlip officers they are, 
and whofe fun^ions they execute : this is their refort ; 
and ^^ miftake thdr way, if they go to private per* 
i^s^ her^ or elfe^herc^ to.b0 informed in.what man- 
ner this Court experts its own, commiffions. to be 
^executed. As to / my thine: .that concerns th^ v^ 
-terefts of the .Grown, w fuch comi^ffions. they have 
the affiftance^and advice, of the King,'s Advocate, ,tl)ie 
JuLvocate of the Admiralty^ ^he. King's, Pro^pr, . or 
tfa^Pro^^ of the AdmiraUy, according to the par* 
ticular cowfe qf ^heir bufinefs. It is the duty ^of 
^mmiffion^s for the Qrown to apply to them, and 
fo ad . under, tl^ieir direction with refped to. the 

Crown** 
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GKWWi*8 pitpertf J 'If thbfe officers feea necreffity for p,^,JJ,„^' 
---^-'*^bn'0tlie'<:6^,^h'v»lll'btfmad'ei^if not,' *«« 

i^'^iri^ &fe^& feHtittSdff tfidirYrn. lLu«'>^ 
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to , the Court, it fhould be made'ift- due ttot?; aiii^ 
iiSillfTth^ Mffi<^iihy Is pending^ aha fiapaBFe of cuife; 
aii^^pt -^b^ left to a late period, td Hp \tpihe whole 
jifei^'^tlfiigs of the comhuiliohy after evAy Ithing is 
flftiihe^. Thus, If one commiffioner thmkis the oth€t 
fiwifeacMes 6r nfurps too much authority, he ihoul3 
ip^lf to the Court in an early ftage, and not wait dtl 
mi^6u1fineis IS concluded, and then call on the Court 
Ai' travel over the whole ^gain in order to fet that 
matter right ; drid as to ' intereft of ihoney, I caii 
i&tAf conceive *that any diipute can with propriietjr 
arife on that ground between commifiioners, neither 
of them being entitled to ihake a Hxpence, more than 
the pet ceHta^e x^hich is given by the agreement 
uiid^r which they fet out ; and as to the prizKipal 
partieisr if an application is neceffary to obtain the tif6 
dfihe money, it ftouM be made to the Court, whilft 
It 'is in its power to prevent the mifchief. Iiitei'eft 
is'aTubjed on which the jurifdiftion of this Court 
hjs always been rery tenderly exercifed j fi will; on 
that account b^ more defirous to prevent theque&on 
ifi^om arifing, by preventing intereft from accumu- 
l^tfag; and therefore it is extremely necefifery thait ' 
ihe matter (hould, be brought before the Court, -fDr 
Aefirompt payment of the money whilftit is capable 
tff %BSit eafy and Mtutal remedy j and diat it Ihould 
iftbt* be fuffeired to go' on/ with* the hope of i)ringing 
ir^ a^ qtfeftion ctf mtereft, When it may be yerydMcuh 
jfir the Cbiirtto enforce an ordiQ-^that wilt be efffeftuaA 
*' ' J) 3 for 
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for a remedy of tbat. fpiecies i I fay tlie more ©n th& 
fubjeft, becaufe it docs appear Jhat . the whole of this 
uiipleafant byfrnefis has at) fen, from an inattention to 
that proper methiki of proceeding ia fuch a cafe. 
The comtniffion that has iffued-iu thk cafe was- made 
returnable in Jlx weeks\ yet ho return was made by 
tither commiiQcmef for fixteen months; and I un- 
derftaad that a practice has prerailed, by fome acci* 
dent or other of making no payment till the whole 
money can be paid in j fo that it niay happen that 
i;o,ooo/. ready to be paid in, at the end of tbejirft 
tmnih^ fliall be Isjs^tforjixteen months , till looo/. more 
otttftanding, can be brought to account. One peculiar 
incongruity produced by delay in this cafe, is^ that 
the beneheial interefl: has very much Ihifted hands 
during its pendency ; for the Crown, which had origi. 
nally ^e whole intereft, hbs retired into a corner of 
^l^iH^Khaving granted away two-thirds of the pro- 
ceeds ; and yel here is the Crown praying intereft on 
the whole fum,' although the party entitled to two*- 
thirds, both pri&i3ipal and intereft, xf any intereft is 
due, is totaHy quiefcent. 

I cdm^ )iow to ftate the fa£ls of the cafe : it arifes 
on t#o Spamjh fhTps captured, with a quantity of 
hnlfion^ ' before Spani/h hoftilities, by Captain 0^it^;r, 
Mrho ^h. iince dead. In the critical ftate of affairs 
between the two countries at that period, the Crown 
declined t& take ^ property into its own hands, or 
io mftitiite any ^proceedings againft iti It i^as fome 
time doubtful whether it would not be entirely re- 
ftored $ for it was diWTilbjed; of" bng negoeiadons^ to 
my '^knowledge, wh^her all ike property, taken oa 
both -^ fides during that time cf fufpeaded hoftilities, 

r 16 ihould 



HIOH CpyRTrOF AJJiiHlilALTy- ^ 

ftould Bot be laut^ly r€^re4 yit fatw^fer ^id not p^^^^ „^ 

ttke place : •<»-^ Qaptain Oakes was Irft in pofieffipn of ^^^^^ 

fhefe taluaUe cargoea, whep :& the^a^ent or fteward eluabxth. 



<^ die Grorni^ or as ajMribn left lo z& according to - juiy id, 
his owadifciEttion; — He landed t]ie^ bullion ;-^f this '^'^' 
hsKl been done in the* ordinary courfe of prus^e, and 
whilft any oiufe was depending on it, it would, have 
'been a great:, irregularity j but I' am not to apply the 
ordmary proceedings of the Prize Gourtt to a tvanf* 
action which at that time was not decidedly in the 
nalure df prize. The bullion was bnded, and very 
properly depofited ia tlie Bank; it was tii^n con- 
Terted into fpecie by the order of Captaib ^ Oaies^- 
insularly again, if a caufe had beca depending ( but 
(till with the beft intendons, suid^.as the eyent has 
proved, advantageoufly for all parties:* Under thefe 
circumftances, I can by no means confider Captain 
OaieSf or his Agent as maheJidei.foBkSors. Captaiii 
Oakes had a juft title to the original polTeifion, by a 
capture which has been confirmed by a fenMice of 
condemnation ; during the intermediate time he was 
continued in the poiTefSon ; as I conceive the Crowti 
ufualiy leaves the pofleflion of fuch property (al- 
though it is legally entitled,) in the ,hadds i)f ' the 
captors or th^ir iigents* The' converfion which feix)k 
place during this tiuie, was done upon the beft mQ^ 
dves,' and to the beft a&uai adyaataga; .4here ^^ 
nothing th^efore to change the butmJiM poffeflion:; 
and therefore I muft pronounce them. ;;tcquitted of . 
any malfeazance in this proceec&^i. . .,■ 

Tile ^e divides kfelf into two periods} and it is 
at|;ued, firft, iha^Ae Court wU decree tnlereA againit 
Che GQmQuffi«n^,* from the tioie ^f- the ^cnxvetfioA 
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into %ecie4 but^^agaifiift tbfe I ahmfcdJfeeiiMfty 
five objeftions* :~&i dierfii^ plape9:ftgaifi(l'Wtoiii mdftr 
I: decree k ? If agamft ^mf\ bcdy jt. nuft be agoinft^ 
the captors them(«lve8:4. Mr.M42^.;was:not:attluil' 
time a fervant of tbe Court,' nor a^known prixsi^akt 
recognized by this Court ; for no war: exMUng wilb 
Spain^ he wa$ not a puidic agents .imder any jpri^ ad: 
applying to 5/k0rii{^ hoftilities ; . be wasa'merepriva&r 
agent of Captain Oak^s^ and as fuch he might 'be ac^l 
fwerable to his employers; butlihave notiiiRg to do'< 
with that 'y my demand mud be ag^inft Captun Oitii»^ 
for liis private agent's pofieiIion:-^But I fliQuldibeglad^ 
to know if any inftance can be bound, in whiob tfaq 
Court has caiied on captors, to pay . btereft for ikioneyy 
which the Crown has chofen.to leave in their p&& 
feflion; and more particularly in u cafe like this,.*iir 
which the:Crown has granted away two-thirds of thcr 
principal fum out o^ its hands, and to tho&^very capa 
tors ; — and fuppofe the Court, w^s ever it well difppfi^ 
to decree intereftupon the psuticular circUmAahce^*^^ 
it. would be utterly impoffible for the Court, to tia^ 
back beyiond the date- of the commiifion: On a.pe^ 
•titbuTmerely refpe&ings^commiffiOQof appraifemenr 
and fale, I. could not dn-eft intere(l, xm tbi^ part "of the 
calil upoa the pncfent applicaticm ;. therefore I lay that 
entire^ out iof confideration^ : It is then faid, fecondly^ 
THat jntefeft SBBift be obtained for. the time fub- 
fequeat so «the gntat :of the commiffion* The com* 
ihiffion^flued;:. What was then the duty of cfaexofn- 
xniffioners 1^ I mnil iayy that if one coniiniiffidner war 
poffeRed'of . 40^000/. /or any confiderable fom, it.was 
his : duty to.liavet broug^ that * drcuinftance ' to ibe 
knowto^ cifttBe Grown, officers; it. might be too 

much 
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tfte 4gffOfic|i fo&teis ^iiadi betn 4«8f^ at tj)« tjcxe of 
]£2iiig£tfaer:coomi3IiQnA thafi fi^hia^ £am was in: bis 
lunfjli^saxidr tfaa^rrUad -dbitiaiited, aatheyrundouhtediy 
ifoiitd^Mdtcbe^Aoukt iinmediatel3r. pay it iti, Jie iiiouid' 
loT€b:giiVga^ im^ l i ed^ate eompKaace with that demand ;. 
dat*h^ warafafofaitd]^ baond ta comtDunicaiie tliepaC. 
fk£i(miot4 to $he<ither commiffioner, I donor kaoow^ 
tbat/i ^.fegaUy entitled to fay; ibr if it had eumi 
I)eciLteQiiey whfdb iiad come to his hands under the 
CDmmtffidii;:.A!ill the- commiffion, in its teirms, em^^ 
powoB. ^theni to ^ esecote the bufinefs .^^ jointly i^and 
fcfeiaUy:;'' itnd* diongh tls Conrt, to previsi^ i con* 
fufipik.and cmbavraiTaient that nnght arife frotoi fepa« 
rateL:;a&iBgfi^ acid: ltkewife.c6.encr<»afe.thefecurity of 
iber pcopeity, wcnxH always inquire that they ihoc^ 
pcoceed^a^ "in jiahd ; yet I dojnot know that a legal : 
Qh%aUbnt^fts^ independent off any order made by 
tbez.Giiuii:^: forvthe onq comoaiffioinbr ssos&raiywto; 
divide ihe^poflefli&a of: every fum of money be has: 
revived \with the other: but ceitainly^ that ;obIigatiQci 
exiftselda^ in a cafe where he w^ia pofieffioD.Qf<that: 
flnm joi-nxmey^ aet by virtue of the comintffioh^ but b^ 
TiciaQ'36£ his hiyiag. been many: imBntbs.befoire thk 
private:: i^int of < k private perfoh/ the a&ual captor^ 
who hadjrpbied it in his Jbindi whenrthe.Crowade*; 
cUnedomeddlin^^ith it ) iong'befiicethe.inftatution of 
any^fiiit ire[j»&mg il. However^ jati ihtimatidn <ou^bt: 
ta^aw:biM»r;f;iven io:tbe GrbwA offitsees i^t^mzs not: 
doBerj ^ndlif.lr.luid ceafon.to'.oondtide: thk>wfis;fraur' 
dlilenliyJpIn]ttj3d^theCDurt wQiUdiftrainJ^aisd tp nKlke' 
fdm cointmi£6icaiier apiwcdi>ie.if aiq^ lofirhad .lyceusred^ 
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I wtU fttte iny FeafoQ$.!wI]qr.'L^^^^ fiolbidd bim am 
fwerabk* The commiffioi;! was graftied pa the 234 
of Aaguft^ and irtwle retuniiMe.cHy the firftjfeffioa 
(^ Michaelmas tenn 1 797^ . No retiun was made by 
the cammiflioner» nor ivmw^y ai^lieatidn made to 
get the proceeds paid: in: there was. an error, and ti 
moft material error it ;haa been in fubAanee $ for to 
my own knowledge, the whole inten^onand defign of 
granting the commiffion in this pardcular form> has 
been in fome meafure countera&ed by it : The bufine& 
might have been tranfaded by commUfioners tmsde- 
diately appointed by the Trea&iry ; but it, was thought 
more expedient to put it into this form of oommif- 
fioners from the Court of Admiraltyrin order that 
the procefs of it might be immediately and conftantly 
within the view of the Court till the conclufion ; and 
that conclufion might be accelerated as miach as 
poiSUet without leaving the liassard of any siiter* 
reckoning, td be adjufted between the Treafury 
and the commiffioners ; and'}it certainly was looped, 
that a very ^ort time wotld have fufficed for ibefe 
purpofes i whereas k has taken up fixteen months 
before any return whatever was made by either cobk 
miflioner: This is an error, material likewUe^ in its 
confefneaces ; becaufe if the returns had been made at 
the time prefcr&ed by the cominiffion, it wiould have 
appeared that a very large propcnrtion of proceedsi had 
already been recced by one-of iheni, and of courfe 
would baire been then ocd^fsed fintp-the . Regiftry of 
tb^ Court) there to await an order for the:^i(|libuuc»i. 
What prevaited the report of the ihenrKing's Advo- 
cate, upon the application of Capiadn Qakes^B fmAy i 
The ^orance of the value of the procteds^ in <^nf». 

quence 
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qtie&ce of m r^um havmg bew, made. What (kopped 
thd diftributi0nl The^ vtfy faine <^uft^ Wherea^^ 
if the return had bedn^tM^, and the t>roi:eedadit}ered 
^, chat gallant (^c<er would tmve died^ \nrb the fatis« 
fa&ion of knowing that the dif&coltles. with which his 
family was foribiiie time oppreiled^; would be fpeediiy 
yelieved^ by- the' liberality of the Crown^ in the grant 
and jdiftribotion of a confiderable p^nof thia property* 
It is impoiiible therefore to fay, that it is nqi ext 
tremely to be wi&ed that the matter had been other* 
wtfe condu&ed in this refpedl — Whether it has been 
/o mifcondu£ted> as to fubje£t the party to any penalty, 
k another confideration : if any penahy is due, the 
mere payment of intereft is as flight a one, as could be 
applied. But before I go fo far as to apply it, the 
Court muft be fatisfied on two or three points : It 
muft know that it has authority to dire& intereft to 
bepaid; for unldfs that is fhewn, all fpeculations on the 
propriety of dire^ing it, will be fuperfloous and kile. 
How it is a pretty flrong argument againft this au« 
thcmty, that no inft(yfice hafs occurred, either in this 
Court or in the Court of Appeals, in which the de^* 
itiaoid of intereft) dVei) againft an agent, has been en« 
tertained. In Mr, Ker^s cafe, the application was for 
the paym^t, tiot of the intereft, but of the principal ; 
%sA Lot^ Cam4^ faid, that if he had authority, he 
would order ik^tereft } that was againft: the agent of 
the party : Thii cafe, is the cafe of a commiffioner % 
aiad \5u> cafe can be prodaeed^ iit v^hich the Court 
bttBt decided on the liability <)f & cctaimiffioner to pay 
imerfti^ it doeis, I tloak, go fkr to prove that the 
Court has m/ ikt pbiver> as occs^ns probably 
have t)C<:urr^ ' for fock > an ord^; ^ 

It 
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It muil then be ^ ftrong,cafe3,that woi^ld induce the 
Court to make the experiment j for /I will not fay 
that the Court would, in no cafe, entertain and at- 
tempt to enforce the demand: . I can fuppofe^ a cafe, 
of a commiffioner, fraudulently, and.pertinadoufly, de- 
taining money, and refifting the pwier. of the- Court 
to bring it inj theif indeed due Court might be in- 
duced to take the opinion of another jurifdi^on upon 
filch i decree ; but it would not do this, oa fighter 
grouuds than a clear cafe of mifcondud ; It would 
not exercife this queilionable jurifdiftion, where there 
is no fuch clear imputation on the perfon* . ; ^ : y 

Then how (lands the cafe as ta mifcondu£l*'^« 
Looking abftraftedly to the fa&s, I might think thqrd 
had been fome. mifcondud ; but looking to there^ 
laxed pra&ice of the Court, and finding that thepnic* 
tice had been ordinarily the fame. Haw does k iland 
then f Suppofe a gentleman to come to the exercife 
of his commiffion, without any particular kno^i^ledge 
of the rules of practice of this Court \ fuppofe hisi 
to come, not as a lawyer but jas a perfon merely ufe4 
to the employment and management of money; the 
perfons whom he might naturally have confi^ted^ 
would probably hav6 told him, that it was not-atnsd| 
neceflfary to pay in the money till the whole was Ji* 
quidated, for that fuch was the ordinary pra^ice q| 
the Court : looking at the charaSer of the genttemai 
concerned, and fupppfing him to have received fax^ 
information, I think it would be too much, to <xp6^ 
fuch a perfon to decide for himfelf, thar this pra^od 
was wrong ; and that he would «ot be fafe it) conforiH^ 
vg^ to it. However difpofed i may be to cenfure^iMB 
pradice and corre£k it in future, it would feem too 

' hard 
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wliicfe^l)*gins^by ian*i3 of^.mdi^^^ on a 

pcflon/ ilfh6Tij^^>€^tf 3^ng*OTly;i^^^ other peribn 
hSs^'befen-pierniitted' to aOr, tinker 'tuch'circumftances. 
Itfthfej'Tca^ the flrghteft' 

reffexloh bn^tfie-fearned PerTonsr, who have had the 
man^gem&f ancf d^reftipn of this Court before 
nier^ r am*^ fure that that honorable Perfoh, who 
udmedtat^ry preceded me, would have exprefled 
himfelfas- I have done, if the fad had come to 
Bis Xiibwiedge. But the truth is, that fuich things 
do^ not ordinarily come to the knowledge of thie 
Court." I have praftifed in thefe Courts above 
twenty' years ; and though I may appear to be-, 
tiiaiy" great inattention, I prdfefs I never was aware^ 
^atxbmmiifioBS were not returned at the time ap^* 
pcanted J 'and'l might have fat here', above twenty 
years fci^er, in |he fame ignorance, ifthis particular 
c^Teliad not made it my duty to I'emark, and to. cor* 
reff ftwflt a praQfice in future (ar). On the ground 
of paiticular delinquency then, I fee no reafon to charge 
this gentleman with fntefeft ; L cannot fay, referring 
td'^ifce'^commdn turreiit of pi^aS^^ that there has 
bifed^^rf^^ddlikfiit withholding of the principal : but 
it is'^felc^ tlist although he is hot held to he penalty 
i&^(? fo^y'intereft, yet intereft is to be computed* 
*' ftitfP-tif the' proceeds, and therefore ought t6 be 
paid; ^'Kow^it iS, I think, firft neceffarytolhew that 
i&^«ft^a&ihd^e 1>y him ; if isrfaid, that he placed it 
itt' a-blitl^^-hoilfe, of which he' was a partner; and 
ttot>th6 irifer^nte isi fhat it was not fleeping or lymg 
dead therei.- B&lf fgp^cJe he had put it into any other 
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Thv lioafey would be have been liable m that cafe ^ h\ 
^"S**** Chancery I prefome he would; for as it b the prac- 
I'uil^irt ^^ ^^ ^ Court, to put monies Aep&idmg m ir^ owt 

-T to imerefl: ; a perfon preventing that intereft from ^c* 

279> cruing, might be required to pay virfthoiit proof that 
he had pafonally made intereft, and even if he could 
prove, that he had made none. But it hasr never been 
Ae pra£lice of this Courts to order the money of 
fiiitoTs to be put out at intereft, except upon their joinc 
application and confent. The money is paid into the 
Regiftry , to wait the order of the Court, and'th^refioi'e 
X fliould think it impbilible to decree intereft^ unlefs 
intereft was a&ually proved to have been received^^ 

If I am right in that matter, the commiflioner can^ 
anfwerabie only in his collateral charaSer of a banker ; 
but in that capacity, how could I order him to psiy mete 
than his own particular fhare? His partners v^ould 
ftand, in this cafe, as any other bankers' to whom he 
or any other commiifioner had confided it : And how 
is this Court to afcenain, what that fhare is, whether 
a moiety or a thirty-fecond part only ? I fliould in facfc 
an attempt travel much out of the ufual prpvince^nd 
occupation of this Court. Adverting to all th^ 
confiderations, is it proper that the Court fhould ^11 
on him for that fliare? The Court muft again b6 
firft dearly convinced of its authority ; for it wottld 
not piroceed to exercife a dubious authority, ulrfefe 
on very ftrong grounds, and more efpeciaHy, ii^e£S 
it appeared that the party calling for it was Well ctt^^ 
titled : The only party appearing before thfe Court 
to call for intereft is the Crown officer : Has the 
Crown the title to this mtereft, if the Court iSould de^^ 
cree it ? Only to one third of it j for the two-thtfAs; 
if recmed, ^ have been already gfdnt^ etHr ta tlx€ 
,'.■> ^ captors; 
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«apto»i ; ivJio do not join in this appHcafkni, but are Th« 

CQDtwk^Cu h^MA6t cmdua fpeaks^ ^^^ ^ »^T ^TnT'^ 
fii^ ad«m|af^Kdbasl)cenmade9 it ihall remain whh the „^^ ^^'">^ 

cmunmrajK. iim tfaetr onginal agent or ma* -^ 

aaget i^VSm then would be the jvhole sSk& ? 'jPhat, ^^799^ 
'4 the Goortrflo^d compfy sritbthe^prayer^ the Crown 
WiHJArlMreMttkd to one third oi' that, inte nvhich 
aiuft be dewied:(if it csoi be aficertaxQed) the particular 
Ifsuie of. ^i. cotmmflioner's imereft^--*- received by 
biiB^ 49 ciM of liie partners of this banking-houfe -^ 
sftONtfat' limey when the cdmmiffion; ought regularly to 
faam.beoak reitumedi. 

l^|X)Cirthi6 ftatement of the cafe^ although the appl»- 
aAaa has been made wkh great propriety by the 
Crown ^fficers^ I ihall not attempt to exercife a new 
lad^iieftiQnabifi authority » in a cafe svhere the party 
pofleffii^ ifeuble the quantity of beneficial intereft 
ndnch the Crown has retained, declines to jom in the 
^li^atibn; where the refult of advantage to the 
Citxwsa can be but incpnfiderable ;, and where the aid 
of the> Court mighl: have been called in with efie&, in 
an eavKer ftage of the bufineft, in the fimple and 
aatnral. procefa cxf compelling a return. 
. Oa thefe feveml grounds^ I decline to fuftain the 
itaniaiid fc^ intereft on the part of the Crown officers : 
WnhnSpaSt to any difpute between the commifficmtes^ 
apiUBi the matter of thdbr claim to the benefit of in^ 
feeififtt I liaire notlmig to do with that : whether any 
other. 4Qpmt would fuftain a demand on the pait of 
Wftt of ibem, ^ainft the odier, for a participation of 
intereii;, when neither is entided to any~ intereft at all; 
^nnoce than I am, able to fiiy ; and more than I am 
flatted iiqion^to^.c^jedure. Tfaisis my dedfion ^ and 
tfae ttfe iduch I ihall make of the whole proc^ii^ (and 

a very 
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a very important oiie it is) will be to preirent foch ft 
grievance from occurring agaan. It is h^h time that 
this abufe, of not returning commifficms at the propor 
time, ihould be corre^ed : — • I mean no impulfttioa 
on any individual; every body knows how abufiet 
infinuate themfelves at firft, and creep on by d^Mcs : 
they begin ufually in fome z&, of axicommodaiioil 
and kindnefs, which we can hardly difapprove in ^ 
particular inftance ; the fame facility is pra&ifed in 
a fecond inftance, on little other ground than the pM» 
cedent of the firft : an irregularity, which was hardly 
cenfurable, ripens into fettled abufe ; new men CQDBie 
into ofBce, and they find ^ it become an ancient, efta- 
bliihed practice, with all the fan£tion of grey hairs 
upon it ; one abufe begets another, (for it is a prolific 
family,) till at lad attention is awakened, and tfaofe * 
who have authority, are loudly called upon by * 
duty to correft them. They are memorable words 
of Lord Bacon upon fuch fubjefts, " That time is the 
greateft innovator ; and if time always alters things for 
the worfe, and wifdom and counfel do not fomecimcs 
alter them for the better, what (hall be the end 
thereof?" In makmg thefe neceflary alterations, I 
know I fhall have the afliftance of the Crown offictas 
in this Court, as far as the property of the Crown ii 
concerned ; and in refpeft to private property, th€ 
Court may in general rely on the vigilance of ihp 
parties themfelves, flimulating their agents .' to . tl:be 
performance of their duty, by the aid of the prQ|Ctfs» 
which fhall at all times be readily imparted : And ii 
fudh confequences follow, it may be fortunate for the ^ 
public that fuch a cafe has arifeii, though fimie un^: 
plealaht drcumlhinces may have attended the ^ 

CUffiPH. . ; 
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^IfectftTd queftion arofe oil a fabfeqtietlt day da Aci«mofa 
thfflSwtf o! i jBr/Vi/J merthant, for a quantity of tt^lf^ 
(ittfiff ifirpped ^t Buenos Ayres^ by his afferted ageUt, »«•*«' •»^- 
a3!^ f3i-;1]iis aScotint, but tjlenfibly entered in ^pani/h hM^ t sj^Jiijh 
afibiif, 6x1 Voard a Spanijh fiiip, and bound to torunna Aym^J^Sf^m^ 
HfW 5;)^f7^. The Affidavit of the Claimant fet "^' *^"'*«*^ 
wth me* following drcumftances t 

***^at*fem^ time in the years 1790 or 1791, one Swomstft 
Sf'dhe' partners of his tioufe being at Madrid^ ^"^^^^'^^ 
^^grfrthaSed ftbta a Portugue/e merchant, an order 
*i fife Treaftiry of His Spdnijh Majefty at Buenos 
*^^er^ %{ the ttumbei- of 6600 hard dollars ; which 
IKe fSid merchant had recovered from the Crdwii 
"Clh^^cbunt of an linjuft feiizure that had beto made 
tjf' Ms property: that the Appearer^s faid houfe ap- 
^tit/cA' knmn Ramon Diasj a merchant at Buenos 
Afff/j' thdt ^iiomey^ to receive the money, who, 
itf thlB-'Apgearer has been informed, and Mieves» 
Vec^iyed: ttt? fame from the Treafury ift virtue 
€PAe ftid power of attorney and order ; but kxftead 
Itf^ftmhting the fame to this Appearer's boufe^ 
ipprofmatld the fame to his own ufe : that this 
a^fsarer^t fhid houfb, in confequence, through 
BfeSr ^correfpdiident at Qirunnaj Don Felippe G^n^ 
Afa^i^i?Ar, appointed fyon Antonio de la Caji^s^ 
m^6Aiim 'at: Buenos Ayreiy th«r attorney, to 
llifeli^ ch6 faid ^000 dollars with intereft froni ^ 
(fir WS^ KiktUn kam6k Diaz : that on or i^ut , 
i^ fJ^W'^iygS^ tKis Appearer's faid houf<? 
VOL. It. X * received 



5* 



The 

PlllMCttSA. 



rj 



-,< 



CASE'S DEf fiRMlNED IN THE 

received from the faid Don Antonio de la Cajigasi ^ 
letter dated Buenos Ayres the 3d of March precede 
ing^ informing th5m of his having, through their 
aforefaid correfpondent at Corunna^ received theif 
power of attorney for the purpofe aforefaid ; that he 
bad procured from the faid Ramon Ramon Dia% 
2000 hard dollars in part payment of the faid debt, 
and laden 1000 dollars on1>oard the iSfjf, and idoo 
dollars on boar4 the Cortes^ being tvro packets^ for 
their account, configned to their faid correfpond^ 
ent at Corunna: that on or about the ifl: ds^ of 
Augufi in the faid year 1 796, they received a fecond 
letter from the faid Don Antonia dela Cii^igarf.dBLted 
at Buenos Ayres the a 8 th April preceding, which 
was forwarded to Corunna by the packet Akudksi 
confirming the former letter, and advifing tbcm 
that .20C0 more dollars were laden on board the laid 
packet for their account, configned as aforefaid ; and 
i^rther advifing them, that he coidd ccmiidi^ the 
whole as fecoveredy which he hoped would-be 
verified by the next packet La Princejfa 2 faaX m 
<K>nfequence of fucit advice, this .Appearer^s ^dd 
hdufe caufed an infurance to be made at LlofcP^ to 
the ampunt of aooo hard dollars on board a packet 
or packete from Buenos Ayres to Corunna: that otf 
i>r about lad paft this Appearer'^. faid faotife 

received a letter from the faid Don Felippe Gmh 
siidlez PoJa; daoed Corunna^ — i— Af^rr^A ptecedmg 
[| 1797 J informing them that he had received ad«* 
:vice from the faid Hon Antonio de la Cajigas^ ^xim. 
.2600 dollars had been laden for them on board the 
fsi^et La Frinceffa^ which had beax. taken as pnzei, 
ahd: .carried • . to ^Fjortfm$utb : - and, this Appeirer 
i; / \ • further 
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^ farther £iysi» that 12600 htrd doIUirs laden, and on nshe 
*: bMffi the fiiid packet La Princeffih at the time when, ^"'*«»"* 



*.m the pEctfeottion of her faid voyage from Buenos ^"ffJ^^' 
\.Ajres to Corunna, file was takep and feizbd .as prize, 
fdid belong to him, &c. &cJ 
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^z^kWilliam'Seott.'^This cafe flood over, for the 
jodgBient of the Court, on the claim of Mu.Dtibois^ 
tf: merchant of this town^ for a quantity of dollarsi put 
tm bdard:a S/^»^'fhip zt Buenos yfyres^ and to be 
Iftilded at Cerunna in Old Spain. The accoii^nt given 
kj that a partner of the faid houfe had^ in the year 
9791, purchafed an order of the King ot Sfiain on 
tfad:^treafary of Buenos Ayres^ which had been received 
there, mA detained by the agent of the claimant ; 
but being - recovered by a fpecial application, this was 
a' remittance of pare of the fum. On lookmg into 
the papers, it appears by the manifeft that the money 
ms put on board, as the property, and for the ac- 
count and riik, of a merchant in Spcnn ; and ' the 
nafterrerificd, the papers a& true and fair, and fwore 
5' th^ ihey contained a. real reprefentation ^ <>f the 
ppbperty/' . By the papers thereSarel,; ift*appeai!e4/ as 
Spdnijb jm^perty, and as confifcable to the King, 
hebg ieized before hoftilities with Spain ; but it is 
«g«ed: rthat, . notwithftanding thefe appearances, it 
yoiA^ be very hard that the property of a Britifi 
ihould be condemned upon them \ the fhipper 
Bueim* Ajres being igAorant of the real tranfac« 
lion^ and of the flate in which the real intereft flood, 
kaowing: nothing of the real owner, and lookmg only 
to the eonfignee at Corunna ; and it is £yd that there 
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have been cafes in ti^bldi the Court lias allowed sn 
averment, and a claim to be fet up, in bppofition its 
ttie original papers: It is hid alfo that fhis' h riot z 
regift^r ikip^ but a mere private ihip, with jprivate 
papers; but I think it does appear, that if it is not 
a regifter fliip, yet it is fo nearly of that defcrip* 
tion, as to be exclufively appropriated to Spanijlr 
trade lit is a Spanijh frigate employed as a packet 
of the^ King of Spain^ to 1>ring buUfon .and fpede 
from South America to Old Spain ; and I thtdk the 
prefumption is moft ftrong, that^ none but Sp^Jh- 
fiibjeSs are entitled to the privilege of iiaving mohfey^ 
brought from that colony to Spain, rhave looklftf 
carefully through the manifeft, and I perceive there' 
K not one ^^ment but in th^ ^name of Spaniards ^f 
Aerefdre it appears that this is not an ordinary trtide j* 
and I muft take this to be property, which ihuft hivb" 
been confiidered as Spanijh^ and which couM not halVe 
feeen exported in any other charaften It has bee» 
decided by tlie Lords in fevefal cafes, (that €U*e (6 
well known, that without naming tbemit will b^ ftsfr 
fident to advert to the general principfe,) that the 
property of Britijh merchamfs, ^ven ftiipped befor*' 
the war, yet if in a Spanip cbaraShrj and in a tradef 
fo exclafively peculiar to Spanijb fubjeds as tha« lid 
foreign name could appear in it, muft take the con- 
fequences of that charafter, and be confidered as 
Spanijh property; and I think I may fafely go the 
kngth of confidering this (hip, under the dercripdon 
which I have given ^f it, as coming under thi^ opera«^' 
tion of that principle. 

; But ir It was an ordinary trade, with an ordinary 
bHl of ladings ami taking 4t on a more lax-principle,;' 

It 
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it «woii{d he impaffibie to pronounce on thi$ affidavit i>e 
and ^laiHi, that it is the property of the peribn for "*^''^^' 
whom it is claimed: It 19 foid that the ihipper wa^ ^'''^[^'^•^ 
ignoraHt of the perfon (landing behind the Spanijb 
coafignae; but how can this be maintained confidently 
with what is flated. in the affidavit ? the tr^n&ckion 
arofe von ^ui -authority givei^ to recover the amotntt 
of an Girder on the Treafury of Buems Ayreiy pur^ 
chafe4 in ^/oiiz, and the firft agent delegates his au*. 
tbority to another; but. there mufl: hare been an in^ 
tercoode between the origifial and the fubfl:itute4 
agent; and the ihipper at Buenos Jyrgs niutt, have 
been appiifed that the debt was doe ta Mritijb meu 
chants, aad l!bat the perfons at Carunna were niarely 
agents for them ;. the foundation of that folutioq then 
totally fuls;.! be was a conrefpondent, and theconti* 
nuance of the correfpondence Oiews that the ihip? 
meat couid liot have been made in this form through 
ignqranceL Mr. Dubois brther ftates, '^ that he liad ; 
mmed advke of fliipments of part of the . moneyr 
pjBong to bira on board other packets; and that 
zooo^more dqllars would be Jhipped in this packet 
for ins account.'^ It appears from this pa0kge that 
tbere was not a iingle dollar fhipped on this account 
Q(berwife than in packets ; and this ilrongly confirms 
me, in confiderlng this trade as an exclu(|ve and ap^ 
propriate trade. The letters are not produced ; bi;t 
the afBdayit dates "that the corr^fpondent informed 
him, that he hoped to fettle the account by the Prin^ 
tejfa ;'' axid all that he is able to (late, is, ^^ that he 
had received an account that aooo dollars would come 
ott board the Princejfa** The Princejfq js taken — 
^ the inference is, that he had received i^a inti- 

E 3 mation 
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known to have been captured, and then it comes not 
^Tni!^* from the fhipper, but from the merchant at Corunnay 
in whofe name it was (hipped* 

Now is there any paper on board to (hew that it 
was in fatisfadkion of a Britijh debt ? Every paper 
points to Gonzalez at Corunna as the owner. And 
what is there to fhew that this perfon who recom- 
mended the agent to Mn Dubois^ might not have 
concerns of his own, and fhipments made for him, 
through the hands of that agent? I think there is 
reafon to; fuppbfe that Mr* Gonzalez endeavoured to 
ihift off the intereft in the money captured on Mn 
Dubois ; and I therefore think there is no more reafon 
to convince me that the property belonged to Mr. 
Dubois,^ than there is authority to fadsFy^- me 6n 
the point of law. I am under the necelOSty df con- 
demning this property; but as captured before ^j- 
nijh hoftilities it will be condemned to thfe Crown j lo 
whofe liberality Mr. Dubois may ftill refort, if he can 
make out his claim ; but I feel myfelf bound to a)i3d, 
that unlefs Mr. Dubois can give better proof, tha:n he 
has made before me, he can have no great right, as 
far as I am capable of judging, to exped: the reconv? 
mendation of thofe perfons whom the Crown ufually 
fonfults, in fupport of his claim. 
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npHis was the flag fhip of a D^ri& fquadron, cap^ VLrron'Th 
T" tured by Admiral Elphinftme m Saldanah Bap part of Land 
Augufi the 17th, 1796. The caufe came on, to m^tohave^' 



co- 



determine the queftion of jomt capture between the ^^'urf of"the^ 
BritUb- fleet, smd the land forces from the Cape of ^"^^^ *«V" 
Good Hope^ auertmg, to have co-operated m the reje^ed. 
capture. 

Tbe fubftance of the feveral articles of the allega* 
tion$ on the part of the army having been opened. 

The King*s Advocate^ —It may perhaps fave much 
Hoie to ftate at firft, as the opening on the ^ 
part of the navy, the groundis on which it is in- 
t^ded to reilft this ^laim. The navy is, we fubmit, 
alone entitled .to the betiefit of this capture on thefe 
grouads : It is a capture of a ihip at fea, in no 
degree protected by any land forces ; it is mad« by a 
fleet at fea, and, as fuch, is to be coniidered as a pure 
naval prize. The claim on the part of the army is 
unjarecedented ; no inftance can be produced of a 
finwlar claim. To fupport ' the principle of joint 
capture between the army and navy, it is always re- 
quired that fome dired and a£tual afliftance (hall be 
Ihewn to have been given, not merely for the purpofe 
of preventing deftruftion, but for the purpofe of com- 
pelKng the furrender. There is no fuch' afliftance ' 
afforded in this cafe by the array, nor is it proved 
that they contributed in any degree, even to prevent 
the deftru£tion of the Dutch fleet ; it is pleaded for 
the army that there was a pre-concert, but ho fuch 

B 4 thin^ " 
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Th» thing is eftabliihed in proof; there was fonie com* 
munication of intelligence, but fuch, as being uu- 
^ti^^ founded, rather retarded than facilitated the cofiquefL 
On the 1 2th of Augu/i there was a letter from Mr. 
Trail tp Admiral ElpMnJlonef informif)g him that the 
Dutch were in Saldanab Bay ; but that gentleman 
received his intelligence from a ^ naval officer^ and 
frogi that day till after the furrender, there was not 
only np pre-concert, but no communication betweea 
the Admiral and General Craig* It is material to 
advert tp the fituation of the Dutch fleet ; the Bellona 
apd the Havicy two frigates, were placed nearer ii\ 
towards the Ihore, for the purpofe of watenng ; and 
fome fhot^ were exchanged between thefe and the 
advanced guard of the army, but the reil of the 
fqiiadron were at too great a diftance. to be, annoyed 
by the army. Admiral Lucas fays» *^ That if the Engn 
fijjji fleet had not been there, he fliould have placed \m 
fq^adron quite out of the reach of the ihore.'' Ad* 
miral Lucas received the firft fumjnons about eight 
o'clock in the evening of the i6th of Augu/i : therk i^ 
no allufion to the army either in that, or in the anfwer 
of the Dutch Admiral : on the night of the i6th a. 
council of war was held ; and it is material to afceitaiu 
the time of the arrival of General Craig*8 letter^ be-* 
oiufe it is faid that it arrived before the capitulation ; 
it appears that ie reached Admiral Lucas about tea 
o'clock on the morning of the 17 th ; but, zccar^g 
to the evidence of Admiral Lucais fecretary, " Tfeei 
white flag vm flying early in the morning, and 4 
Dutch officer was fent to Admiral Elpbinjione about 
an, hour jOT two before General Craig^ letter arrived^* 
Admiral Ltf^f (Utes» ^^ that he wias i^fonmed by Ad* 
^ : miral 
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miral Ehbinflone that he had concerted meafures with _ The 

General Craig ; btit that muft be a miilake, for Ge- ^^^ 

n^l Craig*B letter to Admiral Lucas begins, •* Al- ij^ 
though I have had no communication with Admiral 
Elphinjlonty yet from fijjnals 1 am induced to believe 
that a negocialion is going on between you.** Ad-r 
miral Lucas ftates the wind to have blown a heavy 
gile from the South, the army was ported to wiad*' 
ward, fo that it would have been impoilible to hav6 
nin the fleet on (hore in that place; and it is furthei* 
ftated that juil. where the army lay, there were fand 
banks which iVould have prevented the meafure : in a 
cife of this fort, where the chief reliance of the gen- 
tlemen on the other fide, is on the intimidation which 
they aflert to have been produced in the Dutch fleet 
by the prefence of the army, it will be material to fliew^ 
the impreflion of the captured* It appears on the ninth 
article, of the allegation, that Captain /2j';/z^^»^(^ thug 
addrefled his crew : " My lads, we have taken care of 
yotir wives and children, and you fliall be fent home : 
We havi been obliged to capitulate becaufe the Eng^ 
lljh fleet is too ftrong for us :*' nothing is here men- 
tiohed as a caufe of the furrender but the fuperiority 
of fence ; and it is only neceflary to advert to their 
comparative force, to fliew that every other confider. 
ation wis unneceflary; the Dutch had nine fliips, 
thiw only being of the line : the Englijh fourteen, of 
whidh eight wer^ of the line. In addidon to this 
fup^ority, it is* feid by Admiral Lucas^ *• That one 
induceo^fefit to furrender arofe from the mutinous 
dil|K^ftkAi of the Dutch crew, who declared they 
wou|tt not fight the Engfijh fquidron/* Thefe ard 
the grounds oh n^hxch we mean to contend^ that lii 
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:Bie f^& the (uvf^^n^fsf was to the Briti/b 6eet alone; 
-^'';'^^' , that the JBriti/h fleet was aj>ujadantly competeut to 
^J799*^ ejoforce the furrender } that the army did ij.ot, and 
conid pot have annoyed the fleet; that the induce-* 
ipfint arifing from intimidation front the army is. a 
jnere afterthought ; and that therefore taking the whole 
of thefe fafts, together with the principle of law whi^h 
govexTO joint capture, the army have not entitji^d 
themfelves to be confidered as joint captors in- (he 
prefent cafe. 

For the army, Arnold 2nd Swabey.^^lxi arguing this 
cafe on the part of the army, it may pprh^ps.be con* 
veftient to ftate diftindly at firfl:, fome ppints wbi^h 
it is not. meant to contefl: : In the firft place, it is not 

, contended, that the army could, of its own forpe, alon^ 
have taken pofleiSon p{ the Vutcb fquadron : it i^ pot 
denied, that the Britijh fleet was of itfelf fully fufficient 
to have m^e the capture ; neither is it denied, that 
the actual and formal furrender was made to the Ad« 
« ipiraU wi^thout any mention in the articles of capitju-t. 

lation, of the Qei^eral, or of the troops under his com- 
mand* Bvit the fad on which it is in tended, to rely 
2^, that, the army contributed to the intimidation of 
the enemy, that the capture was occaiioned partly 
by that intiipaidatLon, and therefore that the arn^y is^re 
entitled, in virtue of ihdX effedtive affiflanq^, to be 
confidered as joiiit captors. To prove the fafts an 
whiph thi§ plaim is tp be fuftained, no better eYi4cn(:e 
can be produced th^ tl^at of tl^e captured perfonj^i 
they are witnefles without hias, of intjereft, or piirtia^tyji 
or prejudice, , towards either pf the parties; they 9^e 

\ nfually confidered as the mpfl:. credible wi^)e0es ifi^ all 

c^^fes of this kipd, becaufe t]iey are gall^ to fp^^^to 

V 5 fa^s 
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. fefts M/b^h ^ere the objeAs of their oWn fenfes^ and The 

to exiplaiii the imprelfion of their own minds; th«y ^ ^ 

^are called .to fay,* whether the force which daims a ^^79^*** 

ifaare in the capture, was adually within their fight 

at the time of capture, what effeft their prefence pro- 

jdilced, and how far it made a part of then* induce* 

inent to furrender. Thefe are fads to which thefe 

jperfons are not only the beft witneffes, but they are the 

only witneffes which can be produced ; no man can | 

fpeak of the impreiBons of another's mind; nor of his 

motives; theyare therefore the only witneffes that can 

give fatisfadory informatioa on thofe points : In 

refpeft to the preparatory meafures which were taken, 

' there is the evidence of fome officers in the army 
who have releafed their intereft, and are therefore 
competent to give teftimony in this caufe/ l^rom 
the evidence of thefe gentlemen it will appear^^that 

' it bemg generally underftood at the Cape of Good 
Hope that a Dutch fquadron would foon arrive in 
thofe feas, preparations were made, by the eftd^lifh* 

-aent of .pofts and of relays of cavalry, to com muni* 
cate the intelligence of their appearance ' as quickly 
as poffibk i by thefe means the intelligence was re* 
cmed where the Admiral and the General both were : 
And the Admiral fet fail in queft of them j although 
he did not at that time fall in with them: 'In the 
mean time more particular information was recdved 
by the General, that the Enemy were in Saldanah 
Bay; it is proved that General Craig made every 
exertion to communicate thisr intelligence to the Ad- 
miral ; and that he fent a fignal, which he defired him 
to make on entering the Bay, and another which he 
Momifed tQret\irn in anfwer tpit, frpm the heights* 

/'■- It 
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^"^ the It ispitwed^.therffor^^ that m this refpefk he too% 

DoiiDw?«T. ^^f^ ^^ which were mod lifcelj !^ epnduce to the 
ju/y 9tK capture ; He befides m^e preparations to co^operate 
with the fleet, and fent in.the iir&.inftance a fmall de* 
tachment, who were not idle fpedators, but commam^ 
cated the intelligeuce to Cape Town^ and haraiTed 
the enemy, in their operations :, It appears, that this 
party prevented the enemy from receiving fuppliet 
of cattle, which were adually driven down to the: 
beach for their fervice ; and befides, that they pre* 
vented that communication between the fleet and th^ 
ibore, whieh muft have aflforded information to the 
enemy, that an Englijh fleet of fuperior force was 
expected, and mud by that means have given theni 
an opportunity of making * their efcape* In this - 
ritfpe&9 therefore, the precautions taken by General 
Craig were eflentially contributing to the fuccefs of 
tliis xs^tuire.. fiut a much larger force arrived foon 
9fter; aud^it is proved that they arrived with. two 
f^|d piec€S»vand two howitzers, abput elqir^ (i'cl(x;k 
ill tfaje morning of the 1 6th oiAuguft^ ibn^ time before ^ 
the flee; V the . f^S»& of th/eir arrival was inuiiediately 
fe^l by ,th^ enemy i, for it is proved^ that the pai|ie9 
which v^^e jfent on fliore for the purpofe of watenagy 
were immediately obliged to return. .There . was <atCc> 
a ijaa^onading between the advaxBced guard of .tfa^ . 
ari^y^and the jSI^Z/ff/fa,^ from which flie reqaved ;C€%^- 
fifferable datnage, and it is the opinidB of (be £>taci^] 
Admiral and feveral otb^ witnefles, that it wgs ia the 
poj^i^er of the army to have deftrpyed her. . - ^ - -. 

,^heie are ^be only offieafive pperadoBs wjiicb toe^rr 
place during the whole time ; and it appeaffrthat ti|f y^ - 
contsib^ted very msttc^ly ti| tl^e capture^ for, Inu. 
:^ : . xncdiatirfy;: 
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meaiafi^iy <ta the arrival o^ Adtnirdl ElpbinJUrte, hc^ t**' 

fent to fiimmoh the Z>fi/rA Admiral to ftirrend^r ; and ^'^'^^V 

fet feceivmg an explicit aiift^ to the fiifft inftance, ^X*** 

hetnadeit a peremptory condjtlon', oh granting further 

time, that no damage (houM be done to their fhips-—' 

Ais pro'mife was given, according to Admiral Lueas's 

evidence, merely becaufe he pferceived from the <itu- 

2*bn of the Engtijh army, that it would ^be impoflible 

to run the (hips on (hore, without expbfing the crew^ 

to certain deftruftion from the amiy : It Was under 

thfe impreffion only that the promife was made: for 

although the articles of capitulation were propofed by 

the Dutch j^ it is exprefsly fworri by Captain RynHnde^ 

that they were propofed only to gain time, and 6dC 

i^h any view- of acceding to an aftual furrender.' 

The fituation of the 'Dutch fleet was one. of the.moflf 

(Hftreffing in^ whixih brave men could be placed j they 

could have no great hope of fuccefs, in daring an 

efigistgetnelit with a fuperior fleets and from the po^ 

fition df ouf army, they found (faemfelved cut off 

frriwf the performance rf that next duty which tlmt 

country demanded of them-«-t6 dimSnifli the beofefit 

of ^e vi^ry to the enemy ^ as muoh as poffible, by 

d^oying their fliips ; In this perplexed fituation, ' 

they received a letter from General Craig^ which con- 

vbteed' them that their apprehenfions from the army- 

wete not grcnmdkfs; it was a letter announcing to- 

tlftfh ^ that if <hey attempted to run their ihips ox| 

Ib^e they would receive no quarter.^' From this^ 

foment their meafares wa*e decided, and they'im* . 

oii^c^ty acceded to the terms which Admiral EU 

*^& diii^ isiftanQe, ^^efore, Geaeial (7rai|f af^peam * 
&>4hito- cooperated with the fleet in the molt eSec^ 

tual 
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Th# tual maimer ; ' no eigagement took place on dth^ 
- * " part ; the force on the part of the navy»* was a force of 
^w^ intimidation only ; it was a force which was only re- 
prefented and difplayed : ' the force of the army was 
difplayed likewife, and with effeS:, in this denun-^ 
ciation ; and it is acknowledged by Admiral Ltccas and 
the other Dutch officers, that it was from their ap* 
prehenfidn of the army, in a great meafure, that ther 
council of war, held on board the Admiral's (hip, were 
induced to fubmit to a furrender : it is pretended. that 
the expedient of running on fhore was not prafticable^ 
owing to the furf which ran there, and on account of 
the. fand banks at that point. But with refpeS: to 
li^efe, it is obvious that they were attended with danger^ 
rather to the (hips, than to the crews ; and that dang^ 
yf^s (Nrecifely the deflrudion, which the . qouncil^^f 
wa^.meditated, if they had not been prevei^ted^ by \hji. 
sipprekenfion of perfonal danger to thfmfely^& J^i 
isfaidiEiirp^ that another maten^^ indue^mei^ .>(o fiu:* 
ifepder arpfe,; iadi^endeiHly of afty veonfidertfion xrf 
tbe army, fr0m thte; mutinous di(pofifli)8 /rf-the* P§^k 
<:rew ; ; but on this^ point -^r^ ;is the ^riflefice <4r Qu^ 
-ef the Dutch captaios,' '^ that the crew were fuj^tcief^Iy 
W^U difpofed to run the (hips on. Ihore, and ti|at t^^y 
would have done fp,. had it not be?n- frpm- the >^p^ 
pearance of the army.'* In this very pleay th^^risfoifQ^* 
the army V were materially: inft^umei^a},c in . pr^cj^^oi^g- 
what is ftated to have been a chief caufe ftf the ftkfr 
redden - • - ^^ f 

TheHoogkar- : In regard to precedent, perhaps there is na<^ 
$^n~^'i786. ^*^^iy finwlar to the prefent j the cafe of Commodore 

Jabn/on on the fame fpot fome year^ ag0, is pi^h]^ 
that which comes nearef^ to it ; there, aklloMgU. fpf* 
feifion was taken by the fleet, yet an army operating 

H by 
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by their prefence on fliore urere cnmiidered as partf of Tfct 



the capturktg force, aAd allowed to ihare: Buie if no; 
p^ccdent can be prodiaccd, this cafe can be determined.' ^^^^ 
only on the general principle ; and the great princ^kr 
of joint capture, it is fubmitted, is fimply this, that, 
chcfe.wfao areprefentiand contributing to thefurrender^ 
although^ they do not concur in the ad: of feizure^ are. 
yet to be confidered as joint captors ; on thefe groundsr 
it is' contended that the army under General Craig 
are entitled to fhare in this capture, 
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Sir William Scott. — I have now heard the evidence 
ki ihis cafe, and an elaborate argument for the army 
#ife^ inuch attenrion ; and it may perhaps be'conve- 
AJeiit for me, in this ftage to exprefs the impreffion 
Hifhich the whole of what I have heard has made upon 
ndy mind, for the purpofe of faving time ; as' the gr^Sit 
pHTore of bufinefs on the Court, makes it extremely ^ 
defit^bte, tteit we fliould employ as little time as pof« 
Sbte on unneceffary difcuffions. I Aall ftill, however, 
be ready to hear the Gounfel for the fleet, and alfo the 
reply on the other fide, if the Gentlemen (hall think 
it Q^eceffary ; but at prefent I muft fay, that no 6b- 
f^irvatibns that I have heard, nor any confidierations 
which i have been able to give the matter, have in 
toy degree Ihaken the firft imprcflion of toy mind on 
thMtmfinefs. ' ' 

The queftion is. Whether fuch a cafe has beert 
AaSie^outi oft the part of the army, as will fupport 
tlteti? d«An to be confidered as joint captors? In the 
firit*plice, it is not pretended that it is a cafe whicE Prize aa, 
comes within the provifions of the Aft of Parliament 33G.111.ca6. 
^ whicli 
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Tiif wbidk direds^ the army to (hare, in cothe <jafes, in totx-^ 
PaKPKECHr. j^ji^Uqij ^jJj ijje fleet ; tbetfe are^ ft is well known, feve- 
ywjf 9th, ^j dieferiptioM of fuch cafes, wliic}i I need not now ad-* 
vert to, as it is not pretended, that this cafe comes-undei^ 
asy <oQe of &ein. In the next place, it is not argued, 
thac tills k a cafe of. concertied operations : lliat thef 
army and navy might have fimtlar views is not con- 
tefted, but t#halever was done, was done feparately,- 
and 9wi&out concert cm* communication. Thirdly^ 
It cannot be denied, that it Kes tqK>n the army to 
make out a cafe of joint capture, and to (hew a co- 
operation on their part, affifting to produce the fur- 
r^odftr; ,for the furrender was made to the fleet alone ; 
FofiS^fion was taken by the fleet, the army could not 
take it.; dierefbre the onus prohdndi lies on them, tO' 
proire that 4h^re was an a£iual co-Gpsmtion oir their^ 
pi^.; ibr it 4$, \ think, eft^Mifhed by decided aotho* 
rit^, and pfarticularly in the late cafe of Jag^rnakk'^ 
l^rdi^ijii. ft6, foram^ before.th^ Lords t of Appeal, that mifch more 

is -aecei&ry than* a^ mexte beihgin JigM^ to enticle.ant 
army to ftare jpiflftly with: tfee navy f in the capture of 
an-. enemy 's fi^et The mere prefence, or b*ing inf 
figbt:of dkBTeient' parties bf naval force, is, with few 
ex/cepEbss, fufficiait to entitle 4hem to be joint cgp^ 
ta^{. becauis th?y are always conceived to have that 
^vktff 0f pnrp^ie which may conftitute a community 
qf ,i|itereft&( but between land and fee forees, 2{3&ig 
independently of each other, and for different purp6(<^s^ 
tbene cam:be no iucb privity pr^m^d i and therefore 
to .leftablifii a claim^ of joint ^apRire between ^em^ 
diere miift be & contribution of a&ual srfiillanc^ and 
^^CQuere prdGmce^ or^^>etng ia fight, wMl not befnS^ 
cient r FiDiustii]^^ I am &rongly ineline^ to Ira|4i 4^t 

when* 
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When there k nd ^rti-cboeeit, it muft be not a fligtit p^a Ji*Ec t. 

fervite, nor an affiftance merely rendering the capture •— » 

more eafy or convenient, but fome very material fenrice^ 2 7^^, ' 
that will be deemed neceflary to entitle an strmry to the 
benefit of joint capture ; where there h p^e-conceri, 
it is not of ib much confeqoence that th6 fetvice ihouM 
be material, becaufe then each party performs the 
fervice that is previoufly affignefd to him, and whefther 
that is important or not, it is not fo material ; the pait 
is performed^ and. that is all that was expe£ted ; BtK 
where there is no fetch privity of defigii, and wherie 
one of the parties is of force equal to the Ttrork, an4 
does not afk afSftance, it is not the interpofing of t, 
flight aid, infignificant perhaps, and not nece0ary, 
that will entitle another party to fhare.* SuppoTe an en- 
gagement at fea, in which a part of the enemy's crews 
bekig difpofed to fiy to fbore ihould bef prevented from 
landing by an armed force, and fhould therefore be 
induced to furrendef with the main fleet ; or fuppofe 
this body of armed men on fhore fhould have pre- 
vented the fleet from obtammg fdpplies, two or three 
days previous .to the a&ion, thefe ti^oukl be very i^-* 
mote farvices, and fuch as would not induce me to 
pronounce for a joint capture : The fervices which I 
ihould require, muft be fuch as were directly or ma« 
terially influencing the capture, fo that the capture could 
not halve been made without fuch affiftance, or at leafl:, 
Ira/ certaifUyy and without great hazard. It is further 
eicpe£ked that the evidence by which fuch a claim is 
fuppoFtcd fliould be clear and consent, becaufi^ it 
£» on thofe fetting up an intereft of joint capture to 
Hake out their cafe i the prefumption is on the fide 
of the a&ual .captor : . Their evictenee therefore muft * 

voiiwii* r bQ 
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Tik« be fads&t&ory, for if Hot, or if it ia left ^ fttt doi^Ai^f # 
^''^"'''''°''' it is the duty of the Court to adhet* to tbe iotfcrefts 
7^ 9*. of theaaual capton 

Thefe beiag the principles^ let as fee what tre th^ 
h&s of the prefent cafe^ and the amount of thi^ ckim 
grounded upon them* As tb pre^eoncert, thM: Infs 
been totally abandonHed on the part of the army# 
That the ^rmy did every thing that trould be ddtfe 
cannot be made a (}tieflion; on this pcnnt I ne^ ily 
ho more thm that it was z Sritifif^txAy i as farite 
ffitit^ and courage, and patriotic^ and gallant esDer- 
tiops of every Knd could entitle thiem to Ifie confide]^ 
as joint captors^ their claims ^routd b^ readily idlon^ ; 
but this is not the view of the fubjeSi which ^ke 
Court is at liberty to take : The qio^lHon is only ^ 
Whether in the fituation in which they vrere, they <tt^, 
cir cduld do any thing which txa eh^d theiHi^ tinddr 
the kiiown rules of this Court, to' be legadly coafidereB 
as joint captors ? It feems there was a r^ geftmie*- 
l^atioB at the Cafe af Good Hope that \ Thttth force 
would foon arrive in thof^ fea^, but as aH pre-to]»$en 
& giva:i Up, I do not hold it to be incumbent on sle 
to ftate every meafure that was taken by the naVal and 
inititary commanders feparately) to reach tbofepifte 
where it was expected the Bviiih fleet would firft okte 
its appearance ; the only fad alleged oft the part c^ 
the drmy before the arrival of the main body on the 
i6ih, is» tM Captain M'J^aMf wai ftatidned with i 
finali body of not more than forty meto t&xxrtiMmi^ 
Ba^ / it is impoffible that fuch a foiro^ coiidd do mbift 
than aft as a party of obf^vadon; ags&ift the ^euASb 
Aeet, confifting of 2soom&ljt^ they cduH tSe&v^ 
«ther purpole y and I ne^d 0)6ly advert 10 the ^BUsR- 
>  . iiefe 
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tk^ ^ Ul^r.-fuixQl^er, tp j(l^ew» that. U wits ImpoiSbl^ _ The 
^ tifi^ co^ld evisQ prevent the crews from fupplying 
themfelves with water aod other provHiona from thef ^"!^J!^* 

r-^ . . . .. -^ 1799.. 

«»r^ . . . . ^ 

, It s^peirs, ia th/s evidence of oii^e of the Dutcii 

i^lofQ^, v^ T|bat on his arrival oa the anchorage 

g^^Q^md, \ke did 4K)t percdve any troops polled on the 

Ijjijights, smd that it was txot till noon of the 1 6th of 

4^1^11/^9 that they, were hincjereci in thetr watering 

iartifs/' With srelpe^ to other fupplies k is iaid^ 

tb^, in piMi inftance, twenty*five head of cattle bein^ 

hiipugbt down to the ihore by the country people, th^ 

<D2tfA^ by tehees who had come on jfhore to take them 

089 were oblig^ by :the appearance ^f fome of the£e 

Uth^ to leave their work, and go* on board: /Thi^ 

kA^ oplymila^fie in winch they appear to haAremet 

jmk wy inteniiption^ and on this point what Admiral 

ZtfW jTays is decifiye ; he fays, '.^ That he was i^Qt 

ji^mted by any of our pofts from watgrii|g or com^ 

Auaicati^ with the country^'' 

? Gf^nend Cr^'^own letter is alio itrong evidence 

.^ th^e fai3i&e&^ i where he fays, . ^^ The Dufck fleet 

Vfi^e^e^xSclu^jifn Ifiand vr^ix^ring and letting their 

^^VBF& -as if they m^ant to ilay fpme time^;'' and 

jifiik^ if^gard t9 the force of the tjof^ps in the fame 

jl^t^r. be ^y$, ^^Kingp with the Jight infcmtry^ is pretty 

4;l0£^.to tb^Bi, but the refl of the trpqps cannpt reach 

jtlbeiefpur dayaat leafi : Ithinkt if you can.andic^ 

Jb^^. .thei9t ^ ^oay be a bloodle&i but «ot lefs glorious 

#^2mni:'' ^rom .dieie r^pi^efentations I think it is 

f9E^ ^ev» that thfre was nothing to ipterrupt their 

luiet aadboK^s^ i» ibe Bay, nor to xut ofiT their com** 

MBokatipa with tb? i^ountry^ «»cept ia ofie or two 

V % trifling 
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The trifiing mftsdices ; therefore I csmnot accede to whaelf 
Dordrecht. ^^J^g. ^q^j^ zdtznceA^ that material fonfice hj^i been 



jufy ^th, perfcMrmed befiyre the tUth <A Augujif^ prior to that 
day nothing was done by this party, which did, in the 
hioft remote degree, contribute tp eSe£l the capture. 
Indeed if they had done thte fervice in a m^uch more 
effeftnal manner than they had an opportunity of 
^ doing, if they had every day prevented the Dt^4;^ 
from watering, as they did in one i^iftance drive ih^m 
from then" fuppKes of cattle, or if they had beea able 
to prevent them from communicating with the. people 
of the country, I fhoiiH hav'e foismd it very diffiwlt 
to fay that fuch fervices as thefe could entitle tben^ tp 
claim as j(Hnt captors. Suppofe, an enemy^s fl^et \s> 
be in the Downs y and that they fliould.be preven^d 
from landing by the garrifon of Dover Cattle ; if they 
were afterwards compelled to furrender , to Aur fleet, 
I fhould not hold the garrifon to be in any way eo* 
titled to be* admitted as joint captora. If that be.fo, 
the whole matter is reduced to the i^^th of Auguji^ 
and if the fervices of that day will not be fufficient to 
fuftain their claims^ the preparatory fervices, which 
have been reiied on wiH, I think, not help thenr: 
Then what was done on that day ? The preponder-- 
ance of the evidence feems to* be with the ariQy in 
f efpeft to the time of their appearance ; it is, ^ think> 
proved that they were in fight of the Dutch ic^zikcaOi 
fome few hours before our fleet arrived. But what 
was done ? The watering parties withdrew, and no^ 
thing more ; they retired unmolefted, and the troops 
had no means of annoying them % mention is made 
of a cannonading which took place againft a Dut^ 
frigate that was ftationed nearer to the ihore iw the 

purpofe 
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purpofe of \^teHng : But th« nature of this attack _ The 

leems^efiy doiibtfol^ fome witneffes fay it did ^on- 

fidenfcle dkmage> others fay very little ; forae fay '^iLf!'* 

^tfae ai*tny cauM have deftroyed her/* others fay 

^^(rf without throwing fheHsi*' I own it appears to 

^%ery tmprciiable, that it ihould have been in the 

ix)V^i&f the army to t^t;:e or difable her, before it 

Wdtt^ feave been fulfy in het power to flieer offf 

HdWever that is^ not material, a^ it is admitted the 

firfcg ceafed, leaving the £rigate in jhe poffeffion of 

^putcb, and without having fuftained any material 

ilijttfy;. No oflFenfive operations took place between 

this irmy and the Dutch fleet j it is faid indeed in the 

evidence of Mr. Ferguj/htij *^ That as foon as the ad- 

^nc^ corps became vifibie to the BeUozuij ihe can« 

nonaded them, "and that one of the Ihot ftruck fome 

ftahds of arms belonging to the corps, and damaged 

HieM ; that the corps on gaining the heights returned 

the fire with four light field-pieces, and having 

bi'bught up an howitzer, feveral fhells were thrown 

at the veffel ;' that having another howitzer ready to 

bfe got up, it would ^ have been in the power of the 

fiid torps to have enth-ely deftroyed the frigate, and 

ffikf," by marching down to the beach, they might 

have reached every other ihip of the Dutch fquadron.'^ 

Bdt V csuiuot but look on that as ^ very douhtfuf 

IkS, for other witneffes fay^ " They could jaot have 

t^fied them ;'* as, at any rate, without q^itring^ the 

Bi/, they might have taken anoth^ ftation at fucfa 

i'dlftance as to have been in perfe^ fafety from the 

dirtily :** 1 cannot therefore help thinking, that it .muft 

fcve beeii a Very unfounded perfuafion th?it this wit* 

Ifefs has expreffed, of the powcar wWch the land forces 

' • F 3 could 
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tii6 ^ouI4 have bad of annoying the Dutch fleets and \ 



4o not think it is fupported by the general ^e& of 

^1790*' evidence. The whole amount then d the cc-6pefdi^ 

tion of thd army on the r6th is, th^t ^ watering party 

of the enenjty wai; compelled to withdraw, and that a 

few (hots were exchanged between the advamred corp<) 

'and a Dut€h frigate ; this, with the addition of one or 

two other ckcumftances which I fhall prefentjy ad^ 

vert to, makes the whole amoimt of the fervices which 

;ire pretended to have beeii rendered by the army on 

)the 1 6th of Augufi. In a few hours the Englijb fl^ 

tnade its appearance ; and what was then the fituatibn 

jof the Dutch fleet relative to the two forces fepjirately ? 

f- With refpeft to the army, the army could not take 

them, nor eveji annoy them* Relatively to the fleet 
alone, no one can doubt for a moment but that, from 
the firft: appearance of the Hnglijh fleet, the Dutch 
fquadron was an object of certain capture Or certain 
deftrudionj the utmofl: of the argument on that 
{ide is, that the Dutch might have deftroyed the^ 
Veflels ; there was no hope of efcape, much left was 
jthere any chance of making ej9e£lual refinance ; aa 
engagemeit was hopelefs in regard to the fuperioritjr 
of the Engltjh fleet, and m other refpeSs the crews 
of the D«/i:>& veflels (hewed noiKfpofition to fight, 
being, in every fhip, more^or lefe in a ftate of mutiny, 
. ^s We learn from Admiral Lucas himfelf. 

But it is faid, they might have chdfen the deftruo* 
tion of their fliips, and that the pfefence of the army 
prevented them from reforting to this expedient, and 
therefore that they are to be confidered as joint taptots^ 
It has been allowed that no fuch cafe of joint 
as the prefent ever occurred before ; d&Uf aitDae is 

unfavourably 
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iuUbTOijfi^Ie circumftance^ b^caufe the Court would The 

.Wt b^ difpofed to carry this doarine farther than it ^'''"''''^' 

has already ^one, urUefs fomie dear principle could ^'^^^^ 

be 0iewn to warrant the extenfion. The principle of 

terror 19 ftipfiort this claim muf^ be^ of terror operat- 

bg.nct mediately and with remote effed:, but di« 

le^y and immediately influencing the capture. I 

wilji not fay that a cafe might not, under poiBble cir« 

/CQuMiaQCesy arife, in y^^hich troops on fhore might be 

idbwed toik^^ein a capture made in the firft inftance 

kj ^ feet. . I , wiU put this cafe : Suppofe a fleet 

flipuld coafte into a hpftile bay with a d^gn of cap- 

Qivifig SOI hoftile fleet tying there, and a fleet of tranf* 

.fKMTtt fhou{d aUb accid^tally arrive with foldiers on 

.IfWtd } loppofe theie foldiers made good their landing, 

Jin4 g^iiHd poflTeiHon of th^ hoftile fliore, and by that 

^^WfiBi^ fiiouid^ preveni the enemy from running on 

. p^e^ and from. landing, and thereby influenced them 

.,t(i (vantefiider ; I will not fay that troops in fuch a fitua-> 

. MH natgftt sot entitle themfelves to (hare, although 

,lhe%iWi<0iider had been made aftually to, the fleet* 

.^ttt fuppefe the troops to land on a coaft not hoftile, 

, i>ttt on iheir own cOaft, I do not apprehend that the 

. ji0j3efl[ioB pf fuch a Ihore would draw the fame con« 

. fe^mes after h : Fot what difference Would it make 

#be||ler there were troq>9 on ihore or notf The 

eatmy moft know, that in a day or two th^ landing 

Mb a*fl)orf to them hoftile, muft be followed by fure 

and certam captivity, whether there was a party of 

inilhary or not : What additional terror does an army 

hold oat? The confequ^ces of captivitywould.be 

, ike fame in either cafe, and unlefs there had been a 

notice and 4eiiiinckitk)ii of particular feverity, I do 

F 4 not 
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IV QOt 4)n4^rftand that by .t|^ ^w» ^f ww tb^ "vmiU bd 
poRD&yqun ejcpofifdto ^I^ore tbaa a r^oroifs ipprifonoiail* Thai; 
>/y 9tiik what is tha difference betweea the cvfe wtmir Lhaita 
[uft ila^edp ;^i4 the preffiH: cafe? It m faid ^al^the 
jQountry ^as d^We^ed tp^/trard^ the Briiijb^ being Ini^ 
9 receat coaquefl: ^ but it appears to (ne that . tlie. afa 
fedions of the DuUb were of ^ very npiixed natnne^C; 
the crevv^ of the. Qutch Alps were mutinoua fnMn their 
attachment to the Englijh^ ^nd fwore ^^ They .woald 
blow out the brains of any one who Aiould fire oo^tiK 
fin^ijb ;'* and with refpeft to the p^ple of the coaft^ 
it by no means appears that they, were unanimQus iik 
their difaffe^ion ; it is no proof^^ that becaofe thef 
fupplied the Dutch fleet with proviGons they were aii% 
verie to the Britijh: We know tha(Lord 5/« Fincint 
has in thifi war beea fupplied with frefli psoyifioit 
fron^ the Spanijh coafts? and it is well known ]ivlii& 
(ory,^ that when Louis the Fpurteenj^h was mardun^ 
ag^nfl: Holland^ he. was. fupplied with pronfions bjr 
J^utck merchants, npt irom enmity or dif^ffe&ipii tor 
(heir oi¥9 <;ountry, but from the mere natural affedaoir 
for gain* If o (Irefs therefore can be laid on that cit^^ 
cui;ni};a9ce9 and it ^ppear^ Qertaiii to me> fJitt if the 
Duuh had ^tepopted tp deftroy their ihip% and to 
eSe£l a landing on ftore^ t^ey muft in a fewidaya* 
have been Hunted dpwn, ^nd h^ve. booome^ in the 
. ordinary cpurfe of thix^g?, prifoi^rs. of wa( ^ thea{K: 
fearaiu:e of a military force th^r^foret in mj^/opwxti 
made no difference ; it conveyM np ^ddiitio02d terror^* 
pr at leaft no fuch fpqcial intioiidalipn^ias could dotstle 
them to be <;onfidei:Qd as joint .captors. Thiariamyi 
yiew pf the cafe, f^ppofing th^re }iad been.no ipec2a| 
jlpx^uncii^tipn that a feyere njilitiry eKWtioR wpuJd 
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be Mmifi^ ifpM tbem if ^he^ra^ Tbe 

twt It is argii^, ihat fuch a demmciation did take *"««cgT- 

place, widi a irtew to bring them to a furrender j that "^^^J^ 

krdid produca that efibft, ahd that ivitfaout fuch an 

i&inipAioa they would have periifted to run their fhips 

on fteire;^ There is a great deal of evidence on this 

point 9. there" tb a gi^t deal to prove that they couI4 

not have nm their ihips on ihore where the army 

iras ftationed, but that they could have run them on 

frbre at another place ; there is however much zn^ 

deuce that the Englijh fleet could have prevented 

theai at that fpot ; and there is aUb much evidence that 

t3i» Dutch crews would not have confented to fuch a 

\ L.need notent^intoa minute detail of this ivi* 
doDCB, ^88 I think I do not (late it too llrongly when 
jL'iay^^ tfaair the fad is at leaft queftionable, and re^ 
isaiDa vat leaft a matter of doubt) whether this meap ' 
fijIKce could have taken place or not. It is in itfelf 
Idgfaly improbable that they Ihoukl wifli to en* 
aMmter the danger and difficulty of running on 
(bore: on anunfri^dly' coaft^ and it is not pre- 
tended that they had come to any decifive refo«i 
lotioa on the fubjed ; ^t is fpoken of as bemg a 
m^itter of deliberation am(»gft them, and they are 
rq^tly delcribed as bemg m a ftate of perplexity and 
dafla-efi|« 3ome i^eak of it as a thing judged proper 
torbe done in a Council of War ; but all agree that it 
was to be difcuiTed again, and that they had not come 
to. any liasd determination on the meafure. When 
the" Engti/h fleet came in fight, it appear?, that 
Admical Etpbin/itme fent to funmion them to fur«> 
f^^ J. a verbal anfwer was returned : Adnura! 
. ♦; ' ^Ifhinjione 
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anfwer in writing : A Council of Wzrwm held, i|n4 



9^^ tto refiilt wsQ» (&>r they dedine fhitmg part|cukrl]r 

what pofled M: the conliikatiooy) that they propofed 

Mrtm ^ (hirender. I think the evidence is^ that 

diey iMre ftroxigly mcMned at that time ta confie to a 

iprrender^ But it is faid dat they did not cKpqd the 

temta would be acceded to, imi £»&t them only with 

a view of gaining lime; The evidence of Admianfl 

Lmcu?^ CapttSn S8 to the following effeA : he^ftates, 

^ That ]£ the army had nc^ be^n prefent on the fliore^ 

Adminl Lucas would not, in his <^iniony have en* 

gaged the BrvA^ fleet, owin]^ to the mntinous be* 

baviour of a great part of the Dutch crews \ but not* 

wtehftandkig there were enow to be depcsided upon 

lenin the flupa onAore and burn them, asjtwas 

ihe Admiral's intention to dp, if he had not received 

a tetter £rom General Crtug^ informing him if he at^ 

tempted fo rafli a meafore up garter would be givra 

by the droops to any individual that fiiould land \ that 

on the appearance ckC iS^&BrkiJb fleet, Admirad Elpbin^ 

Jkne £atit to fummon them to Inrrender ; that a verbal 

anfwer waa rstuvned by Adraral Lucas, that heihould 

cAX'Sl €o«md) of War that night, and would fend ti)e 

ri^ht;^ their oonfultaiion to Admiral Klpthf^ane the 

nMt morfiing | that in about three hours afts^wards, 

another lettser wys brouf^t £rom Admmd Elptwifim 

'lecpmng an ^wer in writing, and a pwmiietbat no 

. damage ftoold be done to the ftipa during ^ night; 

' thstt foch promife was accoirdmgly fent by 44miral 

Lucas ; that the coniultation tocki pbce dsurag the 

flight, and at fen o'clock on the next morning, the 



i^ and 



17th of Auguftj propofek of capttulation were: fent , 
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ibA then he ftaltes, <^ That thtfe werc fent only to Tk» 
g;dntime,'* ^°""^"^- 

Ncwr they had paffibd their iiroird ^f hottcmr tbftt '^^ 
iib damage fiioald be done dmring the i^^^ and Ad^ 
imrd Ludss bys^ ^ That hairiog giiFW his vnoid^ he 
icdfifidered himfelf bound to do no injtiry to Ae flnps 
dunng the night**' I cannot hdp thinking therefior^ 
diat if the gentlemen had ever daoiight of running 
ih^ Alps on Ihore, &ey nwft vary iboa have aban^ 
dbnedit, becaufe^ that they fliouid bind theodehaa 
dot to do it that night when it would be mtilt eafy^ 
and^'refort to it afterwards, b not very likely* Befidcs» 
I do not fee that thdr propolkls were reje£ked except 
oil one artidle : an alteration was propqfed by Admiral 
-'Elphkiftme^ ^< I%at infte^ of a Duich £pigate other 
proper veflels ihould be appointed to carry the DuUb 
officers to Europe ;'* and this alteration was imme- 
&ttdy acceded to on their part. 

The oidy circumftance that could make any differ* 
ence in refpeft to the dalms of the army between the 
tihxe of the prepofal and the time of the capitulation 
v&y ^ That General Grains letter is £nd to have been 
brought whilft they were nnd^ deliberation." It is ra* 
ther diflSttalt I diink to conceive how this me£kge could 
have been conveyed : it is faid by a watering boat ^ 
but there feems to be no finall difficulty to under- 
ftand how the knowledge of this matter came 
afterwards to General Ctaljg} however, with refped: 
to ^e acrmd of the letfia'^ there is a very material 
dISerenee m the evidence, ud the exa^ point k 
1g& very di^umUe; one of the witn^fet lays that 
he cansbt % whether k eame before w after the 

Now 
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Tht Now under^m evidence^ and looking at all ^i^ 

>, *'^''*° * &d8together; confidenngthe gi^eat^onabt which ecdfts^ 
5^^' whether fudi x refoluthm was txttt ^made, or could 
bare been executed ; recolleding that the account of 
^ Dutch officeis is iat fbine meafare a viadication of 
thehr own cbiidud, (although I do not ^^dxat a^y 
apology was neceflary^) and conceiving that uaoder 
dlidr feelings as geiitlenien for the misfortnnes of their 
country, they may hare exprei&d their fenfe t^ their 
obligation to deftroy their veflels, perhaps rather 
more highly than could be juftiBed by the fad ; I 
cannot fay that it is proved to me that the meafure 
was refolved upon ; or if refolved on, could have been 
executed j or if adlually reforted to, that it could not 
have b6en executed without incurring any immediate 
danger from the army. 

Under thefe circumftances, I am of opinion that 
-the claim of the army is not fupported on any prii-i 
ciple, on which either this Court or the Court of Ap- 
peal has pronounced for an iritereft of joint capture : 
Even allowing th$ denunciation to have been made ; 
if fuch principle of intimidation would be fufScient, 
how could I fay that a crowd of the inhabitants of the 
coaft would riot be entitled alfo if they had threatened, 
as they would probably do, to knock thofe on . the 
head who attempted to efcape on Ihore after deftroyfugf 
thelhips- • ' 

As to the former cafe of the Satdanah Bay. whifch 
has been eked, it is materially diftinguiihaMe frotxl 
die prfefent cafe by this cu-cumftance, that there th^ 
fle^t was cloife oh its own fliore, and the foldiers w^r§ 
tatided from the fleet upon a hoftile coaft ; there was 
|)re-concert and co-operation of the moil effeduit 

kind J 
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'i- and tbetefbre ii i8< not- appMtlabie to this .cdtfe. _ The 
Thdfe lire the Im^rdfions ivbich this cafe has made 
6n mymind. I ihail be very gkd ta hear any addi^ ^^^* 
tional obferyatiofis from the Couofel for the Army, 
If they faiave any thii^ farther to ofier ; bat I have 
paid great attention to the evideace and to the dxffs^ 
maUB which I have heard) and I confeis the imik 
|ireffidn of mind^ as I have ftated it, is ftrong and 
dedfive, that the claim of the army in tbb cafe cannot 
befuftained* 
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TpHis was a cafe of a Briti/b packet, re-taken Twding 

from the enemy, in which a claim was giyen packMii , 
for the cargo as the property of Briiijh and Portuguefe akgauty in dw 
merchants> and refitted on the part of the captors J]^^5i«dSi^ 
on the ground of the illegality of fuch .a trade under *nt, 
ihe ftat. 13 &f 14 Cb. 2. cap. 1 1. fed« 22. 

For the captors, the King*s Adv. and Laurence ^"^ 
There; is no difpute about the fads in this cafe, as it 
is allowed that the ihip was a Britijh packet, taken 
with a large quantity of mercbandife on board ; Oh 
our part it may be admitted, for argument^ that thefe 
goods are Britijh property, or bek>ngmg to PortU'' 
imfe fubjeds, as fuggefted in the claim. That they 
are jdefqribed as private adventures can make no dif* 
fereope : The quantity of thefe goods, but ill accords 
with . &e ordinary extent of fuch interefts : but were 

It 
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The k Ja poinc of blBt fnie^ aJl traiEc mi board ibeier 
^V^r v^ds is equally prolubited. TbeAsuL 1 5 £s^ 14 Ci^ t. 
y%»odi, «p. 114 ftia^ 2!t., eiiafiS) ^ th» ho lhip> veiT?!^ or 
1799* ' boat ^Kppointsd, mi i^iiploy6d ordinftrilf fbf the eakv 
iJBge of le^a^ aad packets, (hatt, tmlefs it tein fuefk 
cafes as fludll be aUovred by the £aid pcrfbii or perfims' 
^hidi are or fliall be appoiafied to maas^ His Ma* 
jefty's cuftoms or officers aforefiud*, import or eRf»dK 
any goods or merdiandize into, or out of, the piM^ 
beyond the fea, upon the penalty of the forfeiture of 
. 100/. to be paid by the matter of the faidvefiel or 
boat, with the lofs of his place ; and all goods and 
merchandize that (hall be found on board any /tk:b 
fliip, veffel, or boat, ihall be forfeited and loft/' . The 
policy of this regulation is, at firfk %ht^ obvioufiyi m 
prevent vefiels engaged in this important public fer# 
vice from being encumbered with cargoes, whicb 
muft retard their fsdling, atid md&e them a moi^ eafy 
prey to cruizers j and at the fame time excite a greater 
vigilance in the enemy to intercept them; St i^ #; 
trade, therefore^ exprefely dechred, illegal byaaaf 
parliament ; and although it is not fpecified whp ihall 
be entitled to the petaalty, and ahhough it may be 
foppofed therefbre to be rrferved to die King, itrj^ 
not material in this cafe ; as the way in vi^hich tbe f^ 
muft operate on thm claitn is^ by making the ^de 
trania^on illegal, to difable any petfdus fron^ ap-) 
pearing la a Coart of Juftice to maintain a u^^ ifi^ 
property taken m fuch an illegal traffic. The.i^ 
qaptors ftand indifputaUy before the Court as ^i|^ 
jldti pofldfors of tl^ cargo, harnag taken it out ef $1i8 
hands of the enemy $ and till any perikns tcaA Htsm "K 
U^ ^e fo demand it from tib:em, tbey s^q ^titled 

to 
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to.tlie ftiU ibei^t of the capture ; 9A it haa been aU Th9 
ready determined beface th6 Loi^ei in tike: <^ of the 1>!!!!i[l!^^ 
Elisuif Worfefyi,^ ia which a. claiai<>f a ^rt^^ fobjad ^^,q^* 
for property taken in a trade 'Camed oa in YJt>laiba.Qf <i99* 
Ae Charter of the Es^ Jndh Ck^^ipaiiy was r^jeStedf "" Admiralty^ 
aod the pxopeity cdndeomed .to the caiplor^ jLo^jJ^ia, 

The Cwrf fttggeftiftg, that in a queftioti of dm ^''^^ 
nature il would be proper that fott^ appearance ihoiiki 
be given for the CrowBi, 

Th^ Sing's JProdi^r appear^ and prJtyed— Thai 

the qtieftion of law, as to the intersft in the pemktjf 
Unght be referved^ 

For th^ chdm, the Adv. of the A^bniraity asd 
SeMlt; Sot other parties Arnold And Crekf^^-^The aft 
of parliament^ which has been relioi on, doi» not 
af^y to the cir^umftaaces of the prefiait: cafe# K 
the whole a£t is confidered together, it mil ^^ptar 
that the ichiff cbjeft of the liegtSatnre ww to p]» 
vent frauds and abufc^ in the cuftomt, as die aift 
is pardculariy intitled; and with thar view it was 
^t^t n«ee&k-y to put ««iMiA jTeftriaion^ on die 
6rade cisrri^ on by (hips df wsit^^ and ^ the pKHdeaiL 
ekufe by pacbiets. Bat ^is is ^don^ ^ty iti a fpeciat 
manner^ notify deck^^ingk to be an #^/ trade, anxl 
a trade m all ^eafi^ neteflarily incoming the p&xakf 
of dx6 hw^ bat by fubfe^ting k to the^omraul o€ 
die (Elders of ih^ tiiftoins, and by ^tiading c^^e^y 
ki oppofition to 4^ prefent f€i:i:ure, in the 15^ f«e4. 
tion, ^^ That no fei^nre fliould be mad€ but % the 
pttd^tt^ <pe!Hkite ^9ASk> m^ (Mr Atll be i^j^pc^ted by 
Hk M^y to^ititin^^^ C^oi^ c^dffi^ts^xifHd. 
Ma^jr^ '€i]dtoitis'^3r ^e lihie be^g, iMr^drcfo cttheii 
p0tktiA4^ penfoBft as^ ihaU tM deputed ^lOldi^atnihb^^ 

tkerewnto 



8q CASfiS DfiTEKMINfiD IN T«^ _ 

Th» thereunto by warrant from the Lord Treafurer' af 
1e"ci!rr*** Under Treaiurer, or by fpecial commiffion from his 
j^ jQjj^ Majefty under the great or privy feal, and if any 

«799- fei2ure fliall hereafter be made by any other perfon 
or perfons lurhatfoevet, for any the caufes aforefaid, ^ 
fuch fazure fhall be void and of none efFefl ; any 
ftatute, law, aft, of pifevifion to the contrary in 
< anywife notwithftanding." Suppofe a feizure had 
been made then in this cafe by any perfon not com* 
petent to feiife, and the matter had been brought . 
forward in the way of an information } would it nqt 
have been a fufficient plea to have fhewn thai the 
feizor had not a perfdna ftandi in judicio ? It muft evi- 
dently be fo — for no proceedings can be inftitutedf, 
but under the aft ; and therefore it is, in thefirft in* 
ftance, neceffary to be Ihewn that the proceedings J^ye. 
according to the direftions of the aft. The cafe of a * 
.. feizure by prize is very different from the feizure .. 
direfted by the aft; and when it is recollefted how 
ftrong and general the terms are, *' that a feizure 
by any othfir perfons whatever fhall be void and of 
none effeft, any flatute, aft, or provifion to the con- 
trary notwithftanding ;? it cannot be doubted that this 
feizure is one of thofe exprefsly difcouraged by the 
aft : The objeft of the, aft was to harafs: trade as little 
as poi&ble, m the way of general informations, bat to 
fubmit the expediency or inexpediency of alfowing 
this particular mode of trade, to the officers ^ the 
Cuftoms. In the prefeiit cafe it may reafpnably be 
contended that the trade has paffed und^r their in^ 
r fpeCfion, and received their permiifion and tacit aiTeot .^^ " 
at leafty although no exprefs licence caa be iprt¥lpcf^« 
The goods in queftion wer^ all tal^ei\ from thej|}um \ 

. *>4 
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and aH entered at the Cuftom-houfe for expomtiatu _ *^^ 
and the yerj notoriety of the fhipment of ikeb a cargo 
at a place like Falmotoh^ where it tould not be ovep*- 
Icdkk!, is iufficicQt to endtle the ckiibant&^^Ocqry' 
that as far as the confent of the Officers of the CilAom'*. 
houfe can proted them, th^y are prote&ed. 

The Court aiked. Whether the goods were entered 
for exportation m hoard a packet} no anfwer being 
retamed — ^the Court afked, '\¥hether it was contended 
that the fixbordinate Cufloi»>hpufe offic^^ were em» 
powered to give this confent, fuppqfing that the dr^ 
caipfbnces of notoriety were f^fficient to raife: a pre>. 
biDption of knowledge of the fad in them ? 

It was faid that '^ the perfcms aforelaid/^ mentioned 
iaiheaid ckufe, as bang empowered to grant the, 
ailbwan^e, were in &ir conftrudion the fame per&ns 
asthofe mentioned in the 15th claufe, to whom the 
right of feizure was confined ? 

tn reply y the King^s Advocate contended — That na 
tack aflent or connivance could be pleaded to dif- 
petife "oHrh the regulations of an AQ. of Parlkiment j 
that whatever might be the circumflances of notoriety 
ttnder the view of officers on the quay at Fabmabf 
they were not the perfpns in whom the power of giving 
allowance was lodged ; that '^ the perfon or per&a^ 
afo^e&idy'' in the 21ft claufe^ referred to thofe named 
ia file very next* preceding claufe^ in which the cafe of 
go<$ds landed * by permiflion was provided fcn^^ and 
dMri;7ord*8 of which were, ^^ That all foreign; goods 
attd merchandize, which by the perfon. or pediDM 
vfafeh ar6 or fball be apppointed by His Ma}«6:y &ix 
the '^MaMging^ the cuftoms, and.the Cu&niwii^ Cot* 
leddf, itid Comptrollor, £baU be pemnttCHd, ^i&a^ 

"WiL. XX. G evidently 



It CASXft DETBRMINEDi 3Eri!H&t 

Tiii evidiintiy Mfenrmg fo 4inporriuit> a difewtkrti ' ki ;the 
^1^I!iSl^!^'* hands of tbofe faperibr officers ;^-mml that the p^tiJiS^ 
j^Tf <J^ lion alluded to in the adfd ibufe; could oaly rdk* td 
i^y^^* the diieft allowance' under the autlK>!rity oE'thkU 
ffficers. :  ^'i :•■:> 






Sir ITm. Sf0//»*^Thi8 is a cafe, as* it has been truly 
obferved, of a very different compiexioh from thoft 
^ainch gener^ly occupy Uhe attention of this Court ; it 
turns upon a principle virhich the Court of Ap^^ealshoft 
fandioned, in refped: to the power of a Court of this 
nature^ to take cognizance indireSly of tnreaches df 
the niunicipal law of this country. This Court is pro* 
perly and direftlya Court of the law of nations^ aaid^ 
am not aware that an^ cafe had docured biefc^'tb^ 
prefent war, m which the Court had aded on theprinr* 
ciple on which it certainly did afil; in the cafe alludM 
to, I mean the cafe of ^ Elkna. it was the cafe of a 
ihip and cargo, in: which the claimwt being a Britijh 
fob^d appeared to have been engfiged in traAcklHg 
with that cargo in dired violation of Bi^iflj A&s^^m 
Parlintaent. It occmred to dK)fe who were entrufted 
with the oMKorns of (the captor^ that' a relilfhaice^^b 
fuch a daim might be fuftained, upon agixiutid whi^h 
had not been occuj^ed in atiy other- dOe (hat %iA 
occurred^ viz.-^Thax although^this Courts fi^^ii^ 
and dureftly a Court of the few of nations dnly, 'iro 
not intended to carry into efieft the muidcifial h^s 
of this or any other country ; and although ItwiiS^Ai 
the habit of declining to take notice of thie pn^e 
> bws of other countries ^ yet it vites.sai Inquiry W6i¥h 
{ftnfoii^ Whether a JSn/zJlSb Court t)f Adotthtilty, iit. 

ting 
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t9g fceBfenrmfedr ifitfc^il^npov^r ijf^0ifi fi^mxfi ^^J^^^^, 

G^jirtiis ^ibe.lH)|uiw|toijifci^ n^ticr of >r5ri(B(fr Aflft *?»^ 
of Parliament, and the flagrant breach of our ?mi«lVh 
cipal laws, with refped to the tranfadioi^ of our 
own fubjeds coming incidentally before lc« - lit that 
(tfe, the Coiut of i^miralty did^oot fuftaia Ihe ob* 
jt^pn to theeiEtent in which 2 ha^e notr. flaltd 
it > My predeoeflbr condemned the cargo, but g«i3te- 
D9Jiy'a$ir^/Vi&^ property. The caufe went up'txi'the 
fttp^^r CoQrti wb^^ it wasmoft elaborately argtied ; 
Ii!(»4|»pfi^.:Qd oafeerer underwient^ a fuller difaiffioa^^ 
tk^Qf ite pW^ciple wa$ affinnedand ^abliflusd, that a 
hk^a^wn of Admiralty va$ bouttd to tdee notiq^ 
ofjadi^SJai^oti of an A& of Pacliamenr, appearing .<iii 
tbf -T%f :2«if * th^: cUiim^ mA {that a Btitip datmant 
a)^^Qi|je3itiHejb$4fftlfm ^dk «> Court, to a refti- 
J^'Woflipf lha|,vp»*perty^;Jbappening . to* fall by acci- 
ile)^^n|(K tt|^iisiiMlar<>fl a Bit^/k . oaptbr, which.* by: his 
<M89^^yri|^^.a|(ipe4kve(iktohaaoe been enqsloyed in an 

:rlilif^/^^v49d(k^& J^' r€to diJ93ucuitid5 on 

-^^^^^^ftM^ I vUl ^not a&rt ;: h is a^ood.* moral and 
^l&^ P^^iH^p!^,UPq(4^^W^biy9 that^ a manmuft <^me 
^i#>J%<1^^fl5>fijtti^ice i^ith. dean .'hands, and that the 
^9^X11^ fl^iteffi^ iJtif )aid .^. perfons fetting up ^ vio- 
Mo^ J8|)l*«ii)jS» ilietr^^ipf Ins claim. : It is a found 
^W9?m^-^fihW^^ A^rCQum of the law of the land 
J^a^^|f72^^^<^^S ai^v»be|her the penalty isgreat 
jp^fff^il\!^ be no p^altyat aH> ye( . 

i^lj^ ;^ ^ rqpirp^Abed^ ja. mw wiU not be allcniwi^to 
449)|f ^IgblfcHiAd^d pn jt; JB«t caft^a hgd nqtocctuu^d 

G 2 in 



14 fXXSBBSiBMZJOtijnaa: is 7he i 



ftJS?*^' «8|&>M» «ttpib^flfeclv/* prlwipte»e»«c<Jept m c;^^ of 



**» " fWW^^M Wfn (tx^^m the faction h not to hfik 
confidex^d 9^ luifi^g,. from mwMc^i^ Ijiw, biot £ro|i[| 
tiie pmcipleiof aUegiancds which b a gaieral principle 
of the bw .pf natfoos* It was in the cafi^ of the jEy/M^ 
that it vas 6mA deckled^ that the Cofi^t^ofr Adfnkralt^ 
wa hotiad to take notice of aa illegal ^pi^^e^ ^evin 
4«iitl^ qppeariiig ui the ^ondu^tof a B^^h (vbjeGt t 
^MKttgh the iUegality arofe from a. viplation of foin«f 
1«9 merely mimicipal i^ and that it' waa bcmnd to 
lejed the claim of any Brit^ fubjed, whofe prop&stf 
had found ita way into the handa of a Bm0^ ea^tor^ 
if ijie tzanfaAioii in iriuch that property bad b^es^ 
^mployedywas a tranfadioii contraify to Brityh lawv 
'Hie qveftiOA is Aill not ' relieved from all jts ditkul*? 
Oesy^wd the obferyationa vhich have been made to?? 
day, only revive ^e objM^t)i| .^eh^ w^re jnado 
b^ore } it was ibid» {viA capnot h^d^ni^dy)'ihi&.faci^ 
a pradke ml^. ainry >the int^r^ft io air^ry^diierMife 
courfe^ fh>m what the AiSt . of Pa24iam^>w|(ic|h ibadt 
been viohted^ direC^« Iii die JEMp^^ v^eh wis a^ 
eafe of traffic ; illegally, carded out in weJatiofi ^of the 
eharterof the £^:fti^£kmipanyi%th^:fittere(l^^ 
gone te the private captor, whilft lihfr penalty by Jtfae 
A€i of Parliasnent. is given ;to the, Copipanyifaafkcom^ 
pen&tic^ for the damages ariQog to 'them ioiom^. ibefaS 
yiega]. trade. In iiie fwhr^ris^ the ooiirfe hM Me!^ 
liiefame; But in the EUruJi^^ l^ei^caie, i( hiaiftecdii 
i^iw a«, ^pi^ftfen^ whether thofa decificfii$ m^m righfciwiie^ 

^ the convqrance of the forfeittf^e^ai^ whether iJ^ 
pm^taJd not go tO/A^ Ji;i0g, aa^e pi»sSHi ite^ 
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jarecTby eVWy tfdiatlon 6f «ie Ikw; mhert'iiO f^^dfSB iv^^ 
ippr6{>riat{cri 6f the pbpi^tty i#as ' d!ire£ilM^ ; and lliif fSIII^ 
queftfen itni rentairtB ftibjea to ftirtheir delibeiitfdft^ jw^io*; 
Oft thdt p^ of the cafe, tlierefore, Fflttll not <htoK ^W* 
tif dicidJftg tal that ^JtJeftion i^ d^j^fed oR ' ^ 

As to thfe fe^s of this csrfe they are pi*tty cl«ar ;• 
Ae v*flfel Is a Srift^ packet; md l^ *he flat. 1 3 8^ i'4 
CS« s. c. 1 1; f. 22* the carrying of alt iil^itli^uidi2!e''6^' 
bbard a jacket is prohft>ited^ tecept niki&t fpecM 
alldwdiicd thi^fre deftgribed ; fhd* ^m(^nt of tte^f'^^ 
i^ fanmaterial, except in a very minute degi^, lidii}^ 
die IretTi^nue I^i^ themfelf^s hav€f fpetified j^ th^qlfia^ 
lily ^dfo' is ahogetfaer rninfiater&l ; 4iekh6r doed U i^k^ 
si^f difference tirhether the 6\iiril«M^^ Ote iRnirrd-df^ 
istftj or whether tte lading tkVfiilled «\^go or ik''pni 
y^te afly^nturc; the prohibkkSn l^^^nerat, agaittfli'll^ 
mr^i^ imj iw^ifA^n^^*/ '^Wlfh t<ife pOlw^ the 
aa I have Ikfthing to do, ^ tlAf h^ * his 'd'#t«i«6tned^ 
it :; tmt the redone ^t«d our 6)r th^^CIng^ Adtol^ 
ckte are obvious, tfas^ a^^eai^^lnutt4i^¥Mndei%iKXf 
and obftroafen lb dM^^ did ai:pedil&» ;* tsA ifMt 
»^d; the ck^ew' wo^II ^fi^ii& tlxltoffelfM;, nsmd figfie 
the 4))^ttejt* fbr a ^1^ $ 4t is to M^fibetnbeyed' 3it Ihd 
fitmer time>- that it holdr 'otit s^^j^diter Uire fo thtf 
cnAiif. Thefegoodsiareladmicfei to hate'bexm ptit 
en board'fer Z(/}i^ fer^the puipof(^ of trad^, afldtbe 
aidy^ ifneftkm 10, Whether they come nndet' die aU ' 

Ibwance of die A& pf Ptoliamiint ? ThiEf extepdon is; 
"^ Untefi tr: te in' fadi ofts^ ihall be-iikm^^ M^ 
Ifa^ ftid perfon or perfons vbkrb kre or ftaltbe ap« 



pomied to ttidiMgis I& Majefty^^ Guftoios or officer* 
afiii-e£dd/^ Then t^ho are the perfons invefted \dth 
(1& difoetiott ? I think, by £iir c<mfthid2oil of th« 
'* e 3 aft. 



^'.-Thp , ^&i they muH: fafe thofe ns^ntioned Ui the claufe immel 

_2aSSu^ diately preceding^ in the 2ift feftion, the Golledw and 

' 4[h wear ' ^^ Compttx)Her of the Guftoms ; on any other ex- 

xjr^s^ j^anatton, every* tide-waiter would be competent to 

, ^^nc this indulgence, which is an interpretation, the 

Court w6uld not willingly admit, unlefs abfolutely 

forced upon it. In the next place, What fort of ab- 

lowance would be held fufEcient ? It has been argui^ 

that a tacit permiilion would be fufEcient,^' that it 

would be enough if a {}ra£Uce had grown up by ^op- 

ittvance ; but I cannot accede to that argument;^ lior 

can I confider that to be the permiilioh whichitbe 

ftatute recognizes ; it muil be a ftill, diftind allowance, 

and expreflfed in fuch a manner as to be capable of 

proof: If it were proved to have been pra^iied in 

twenty inftances, it would avail nothing' ; it would only 

-jhew that the due vigilance had been laid afleep ; but it 

could amount to nothing as a legal difpenfation, nor be 

confidered as any legal allowance- which the Court) can 

receive. Then how ftand the fafts ? The • claimants 

: appear before the Court as perfons trading contrary 5o 

' law^ it is faid, there can be no feii&ure but by:i;)ie 

Cuftom-honfe officer— I admit it ; but this is n6t a ^e 

■I » . 

of feizure. It is faid that no forfeiture can attach biit 

- - • . . . •^ 

'in a particular manner direfted by the ftatute; am^it 
"^istrne) but this is not a fbrfeiture*-^aItboiigh toi the 
parties it has certamly much the -fame -eflfeO:. tte 
^ ^uefifen k^ What will be th^ efie£l in a CoArt of 
Prize i Whether a party can . be s^diMtted in this 
Court to fay, ^^ True it is, I have been. engaged in an 
illegal trade, but - the property is mine, give it me, 
$md let me go f It has been decided by the fuperior 
Court^ that be ihall not^^ In the Exchequer, the 
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ftbwg officer ik :pv^ tp, awki? out ik cafe ; but hear? ti^ 
itrjs ^BfempB th« clgiwRit muft fupport his titlei and - ric^r"/* 
ii.'tbeiCourtof App«ak|;.^a» deteupjiined that foch a y^^^ 
pecfon istftopp^d wi /^w>. it ^matters not to hio> iitf?- 
srbalt^keooipf^esof the property; he can have no right 
it moot' diffitulties in this Court, as to the final dt£* 
^fitipn of in : looking on the deciiions of the jLords 
is9i' it^s... point) as undifturbed deciHons, I mail apply 
j^e {Hin.Q^Ie to this cafe, which, I am of opinion» , 
omefi fairly within it; but as I am aware of the 
4oiiibt9^ which have arifen on the judgment of the 
Jborda of Appeal in the cafe of the Etrvfioy and as 
,i4pi<yw thj^lMQcMirt feels it to be a queftion of wdgbt, 
tl (hallr^ire^ tbi6 cafe to ftand over as to that point, 
illoij^iwsit their^^final dedfion* A miftake has* ruii 
vthrotigb the w)K>le.^Qf thi» argument ; the gentlemen 
tfaavfe {L]r^»ed tO( bifid me down to this particular aft, 
;and then ihoidifliculties arifing from it are pointed 
\out ( • hut that 18 not the flate of the cafe. The quef- 
.fifmisp Whether I am to apply the genial principle ? 
TM A& of Parliament is ufed only as a medium ;of 
..]xro€f» to (hew ihat what has been done is illegal, and 
j.lben the primoiple applies, ^sz great moral, and legal 
:.|Nriildpte, adopted in a very great extent in the juiif^^ 
: .prudence of this country,- and particularly fandkmed 
. . wd imroducfsd into the pra£tice of this Court, by thofe 
-.itediions to which I have alluded. 

lo 'Claim rejefied-^Queflaon referved^ to whtfm jthe 
^'fi Property ia to be condemn^ ? ^ ^> V 

ilfi III 0-.\ . .  , , » . ^ -,'-1 
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HIS was a xar^ of a claim given on the jparr^r 
^tf«>» gwyn- -the Danijh College of Commerce, praying to fee ' 
rineproperfy admitted iQ thc pkce of Algerine fubjeds, whofe pVo-'^^ 
j>^fifkl the perty had been captured on board a PaniJbJ!tnp,3.^^!^\ 
^*2d wmenT* ^^ Which the Dey of Jlgiers had exa^e^ immediate;: 
firom the Danijb compefifation from the Danijb Conful. 



J .J . \t 



Shr ]^i7i. Scott^-^Tk^ k a very fingular caic^ la 
vflflch the Court ba» certainly confiderable 4iffiq«iltie8 
tp ^ng(>unter^ and /one in which it may perhaps i^ 
}fnpoiI}ble to d^cid^ in any way that may qoi. be^r 
Vf^le, to fome fair obje^ln. .However^ ihjs Cqwrt 
j^ik find its way as well as - it can$ and can lurdly 
nn4j^ta}qe to do more, than to give whal ibe law termt 
? i K^j^^^ : judicium^ or .a coarfe Ibct i>f «qiutable •. ar-« 
tntrst^tHV It i3 <:ertiiaiy die duty of captors, in iJI 
g^s^^ iQCfErry their prizies to places where they citi hik ^ 
y^t iqji^^. a courfe pf legal Hiquiry ; but in, eaptutel 
ig^oQ the pri^erty of OrienUtl ivIb^^Sb^t: a more 
ihapa prdinaiy caution, aad regularity of {Ufoceedk^ 
^Qt:^4 ;hf obji^ryj^ bccaufe it is v^ OMioh th<^ 
pradtice of thofe. cdmtries, udder a law of na&oiii 
^^«iBflW%^ fo t^emfdiv^5 to r^ibrtimmediatsl^ to 
a very fummary ]^f^^ aod to isedrefs thenfdtes for.- 
what t;hey cpnfider as an unjufl capture, by demaodiDg : 
f. compenfation from the countrym^ of the aggreflbrs,; 

Brityh fubjeds refident amongft them may be ex^^^ 

pofed to very ahatning diificukies aad . dimmer for: 
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aft8 of other peiibns, if thofe a3s are not guarded th^ 
trith the moft fcrupulous care. KiKoeR. , 

A^ iSe' tHtt^^ti^ieii^^Ss caj)ture teis made, the j^^y „^ft^ 
Eng's naval officers in the Mediterranean ftation wer^ ^>^' 
a^g in a very critical fituaHon of affairs ; the exfc- 
gehcies of the moment are thfe beft excufe for what 
TOS donej W neglefted to be done, irregularly in thefe 
pfoceedings. ,The cargo confifted of corn^* fugar, 
a2(f cotton, laden at Algiers on board a Danijh fliip, I 

and deftined oftebfibly to Legborny but, according to •-- 

a fecond charter-party, and, as I think, really to 
Marfeiltes ; immediately on hearing of the capture, 
tBfe Dey W Algiers fentlbr the D^w^^ Cenful, and ^h 
ad^^m^hafis which the Danijh Confful did not perhaps 
tfiftk' it pf ttdettt ta i^ft, demanded of him to refiand 
tll^valtie ^ the ^ai^gci taken on board the Danijh 
flllj^; lilteging that ^ i>a!nijh flag ought to have 
plfkdSed \Yik cargo j and ifhat if it did hot, thd Danijh 
Oovi^tiftient and its public agents were anfwerable j 
di^JSM^ ageiit paid the money under this demand, 
aiitf Oti ^ r^i^dentatioii of all the circumftances to the 
Damjb government, they rdmbiirfed hifriy and the 
a|)q|dicailon now made is, that the Danijb government 
may be permitted to daim in the place of the original 
prcpii^toin^ 

All civilized gbvernm^ti have a common intereft 
in ^paying great attention to each other m their pro»- 
ceedings Wkh theBarbary dates ; and t|ie Court wooUT 
cfrtainly be very glad to have k in its power, to £ud^ 
ffhttaoidii jfiftice in the desfings of all European ft^. 
j«£tefwt^ them. At the fatde time it muft be ui)e* 
dftftodil^ that if fobjeas 6f a heutrail country fubm^ 
to^«iy fl^giteit aft o^VioIence, te ^-iiKioice, if ^K^ 
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KiasEKi: «ideady Rrmihj. kitdiihejrifubiBit tprrafoiul tbctydfim 
^ Jiify u% ofthe^pr^peityi I ;liloiild xertaiDl^. riot permit i theiir 
^?^ acqiiJefctoOB to d^est the right which ti Briiifo ci^oi: 
faadgapnedmdiieh a cargo. But in a doubtful <tafei 
the : Court, would inclme to fiippo^ an a€t 4oue\i(xr 
the prevention of mifchtef, and sdthough tl» trai^aSion 
might not be ftriftly corred, if k ^q^pesir to ftaw 
a folid foundation of juftice at the bottom , jh^ Court 
would be ftrongly inclined to uphold it ia^itsfoli 
extent. * . . , 

With refpeifl to the evidence in this cafe, the pape!^ 

have been twice tranflated — ^firft from Arabic mtp 

Italian^ and then from Italian into £n^/{/i& /.what fort 

if a tranjit they have had into Italian I caimot &^9 

being not acquainted with their original language dve 

Arabic ; but to be fure the Court could not kay^ had 

a worfe medium of information thaa thefe £<ngl^ 

iranflations. From the many inaccuracies which am 

obvious, I am convinced that, were they to be doMf 

examined,, they would be fouiKi to conil^ank no le^^- 

fentation at all of the baliaitleiie^r^. .:, 

On reading the different letters hov^ever^ I .aw 

ftrongly impre£fed with an opinion, that the rPi9y> l& 

fpeaking of the property as his owrif fpoke s^.ioi!^ 

reigns are apt ,to fpeak^ conne&ing the iuterefllli/pf 

dieir. fubjefts with thekr own; the lelti&rs. i|£0ng}y 

point to an interefl; in this cai^o as beisig mtM :^be 

Dey, but in fome Algerine merchants.^ hi» fiibjedly 

: and I uaderiland.!htm therefore as interpo&ag laM^r 

to proted the intereft of bisfubjeilsy than tp a&rtt^y 

. priviitelimetefts of hi^ mm. Bikii if i^i$\fo» ibMPul^ 

r.be too mueb to. % that, beomfe th^ ^rq^i l^r^pli^^ 

: ../u » ^ appKed 
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^iil6S[d<i>f applying ha;6> th^i ihouid dicrdbre &>t£Bii kino«!u 
thi^r^veki which #^ migfac have had by ^purfuing ' y^^ ^^^^ 
kkffte ^ginally ia^the regular mode :- the Americam ^^ 
9^>k]lotr jdid the ^me ; they, appiied^to their goveriv 
nftmg and defired their claims to. be put in adjuil^ 
meto-benireen tbox tuno. counhies* The Deyhas his^ 
n^ ^fai^fimn^ but it would be bard that therefore 
bis Aibjeds ihouid forfeit the redrefs, which they might 
haV^ received here in the firfl: inftance i'f they had 
proci^ed in the regular manner. They have had 
cofDpenfation, it is true, by means of the Dey s re- 
qiuGtion made upon the Banez ; but if this has been 
done CD prevent innocent fubje£ls of Denmark from 
iii^enng, I think that the Court is bound to give the 
jD^»^'4he benefit of all the equity that could have 
belonged^ to the Algenne claims> if they had beei^ " 
^ught. forward : the captors fuffer nothing by thi$ 
meaDim^ for they could have no right to detain what 
ponged to jUgcrinei^ and if the Algerines have re- 
tfi^f^fdot^ZffmttDt from the Danes, ftill that can convey 
no intereft to the ifir/f^ t:aptors* Under thefe con- 
£ddatii»KPi (ball not call for particular claims to be' 
given for the private proprietors of the property, claimed 
genefalty a$ the Dey's own, but I will endeavour to 
'affignv M well as 1 4:an, craffiore tela^ in a coarfe kind 
^of w;iy, what appears upon the evidence to be the i 
t^fjf^di^ iiiterefts of the different individuals, and 
X flkU Veftcn^ or condeom ^as thofe individuals^, would 
itkf^ ^been^ entitled, if they had flood bef(»-e the 

^ Mr# Bufnac^ I think sqppears to be interefted to;a 

confidemble amomtt*--^ one third of ^^the xotton 

- clearly 



^% . CAJB£$ 1BS1?£Rlf IVEO tK 

*i*He eleariy that i 0iaU'rdbre^to him^;t«:ifiisinhclbitaat 
Kinder^ oi^A^^ters ^ ht feettl^ aifo to havietbisen a. proprietor of 
y^/ ij^^ Q&e*tMrd of the 1069 vtetrfttrh ifcom^ aiki alfo a pah 

*79^ * ©iiyner of that laden at Tisiddes; fiwrl^think from fte 
manifeft that quantity muft have been on boahPthi^ 
veffel ; I reftore therefore a third of thefe parcels. 

There is next a parcel mentioned in the letter as 
hevagfor our account :■ the queltion is. Who are the 
individuals compofing this firm ? X Sadri the broker, 
refident at Algiers ^ muft clearly be one, and I think 
his |;)rother refident at Leghorn muft be another ; I 
ihall reftore their ihares. 

Another fliare, muft, I think beloi% to a petfoQ) 
another brother, refident at Marf^ks ; the iettsrs^^ 
in the whole tenor and ftyle of them, point to foch aiu 
intereft. His (hare I fliall condemni the reft I reftore^^ 
and dired it to be paid to the Dani^ govemmeBt^' 
I am forry that the Danijh Government ihould fuff^ 
any lofs \n this affair, but I have the fatisfia^on of 
thinking that it is not owing to the injuftiee of thb 
country | it i$ an inconvenience to lirhich z}^ European 
fktes are liable in tranfaftions t^ Nthli nature wher6 
the Barbary ftates happen to become partie^i 






^^ll^' . TH£ FOkTUNE, Smith Mafter (a\ 

\ .1 

Claim on behalf rpHis was a cafe of a claim given on the part of the 
government for American Govemment, praying to be received 
ftni'n!t S!* ^^ ft^ind in the place of African merchants j m refped 

mitttti, owing to I . • • • . , 

Mhi^heAme. *(*) Thife calsii h^i^ repotted withoiit regard to At date, i| 

Than flag had af Goviit 6f lU €Otait€&m with iht prect Anff cafe* 

been aflumed« * ^ «- p 

to 
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:'■ 'Judgment. 

V S/r Wm. Scott. — This is a cafe of a fliip and carg<y 

claimed on .behalf of the goveramodt of the Uni^ 

Sfaatas, and of MefliiB. Bufnab and Bacri Algerine mer- 

di^msy fabje^ of the Dey of Algiers. The affidavit of 

claim reprdents, *^ That in the month of July i J^^foel 

^BrhWy £% the Api^rkan Conful at Algiers^ having 

pncuvfed the .liberation of the American prifcMiers then 

ilKdnfihemcAt zvAlgiers^ (the ftate of the plague at 

U»t>fiiiieirendeving it dangerous for them to remain 

lazier in; t^t place,) h6 was defirous of conveying 

themltob M4if/^/fr, bot dut there Was no veiTei on 

vhich they could embark, except the ihip FortufUj 

vfa{cl^>then belonged, as tlds deponent is informed 

and Jbeli&ves, to Meffrs. Michael Bufmah and ^ofeph 

CkdaicBacri^ Algerine merchants ^id fubjeds ; and 

that the Aigerines being at war with Genoa and Tuf^ 

cany^ it was thought inconvenient for the American 

paflengers that the veflel ihould fail under the Algerine 

flag ; that^ the aforefai4 American Gonful therefore, 

to prevent an interruption by capture of his humane 

Iprp^,^opk a bill of fale for|tbe (hip in his own 

^Alflf > HBp4 ^g^^6- her the American flag, and ap* 

ppjt^ '  .  . ' , Cal4er to ; the command, direfbag 

bim^^to^ deftroy the faid bill of fale when he had 

fttc])fi4 yaipprt of ddlinatiDfi; aiiid dus deponent 

laith, tlttt he ::k 9ifbiwfd and^betieves thM 

lhq> arrived fafe with the aforementioned Americans 

at 



W 



lo.a ihipaml csrgo^w taken :5th January 19^97, <M # 1%^ , 
voyage from*. Bona to Mdrfeilti^s^ fellbg under *^'"'** 



American colcmrs, and fo» wiuch th^ Dey of , Algiers ^$J'^t'^ 
had Cwcibly exafted compenfation from the American 






^^^^ p^bpertyof the hii'-tJltfks.'ISuJHah^'ma^mtiirkRd 
^X2f** Aat Michael Smii^.^n'JrHmeaA^^fkiArtme'W^^ 
upon himTdf the cothtiiaiid of the faid 'jS^p ithd^ VhH 
directions of the faid owners, and fet fail with 'h&ri 
fiamely^'^b^ oif'dbbut the 17th Ncvember tygS^ in 
feailaft, febtind t6 JJ^Wi on the coaft of Barbary. wher* 
the ffiip arrived in or about the ihbhth of January 
ij^97, and was immediately laden with a cargo ^f 
wheat, tp be delivered at Marfeilkfj though f f)edfl^ 
in the bills of lading as deftined for Genoa /that WRt 
faid cargo was fhipped by Michael Bufnah afoi-efaid^^ 
for account and rifk of the faid fhipper and of life 
partner the aforefaid Jofepb Coin Badri^ AlpiriAe mer- 
chants and fubjefts as aforefaid ; and this de^nittt 
further faith, that he hath been informed a6d b^Heves 
that the faid ihip was proceeding ea hef iakl' voyage^ 
when, on the 5th of Febtuary following, ft^ wfts iftji* 
tared and feized as prize ; thai the Dey of Ai^^f% 
upon receiving information of fuch capture, caistCsd 4 
demand of indemnification t0 be made upoti tilil 
aforementioned Joel Bur low ihe^ Amerkan CeAf^sUl at 
Algiers 9 upon the ground that the cargo 4iad -fy^M 
put on board aveffel failhig under the America^ ^^; 
and which the American governmeiit, arid not? the 
Dey, was bound to fupport ; and that to prevent an?f 
difpute or mifunderflanding with the faid DejT^ tte 
fidd American Cdnful thereupon' drew bifis 'upOft itfe 
American Agent for 40,38^:7 dollars, the fern 'de^ 
iaanded as the !ra}ue of this ihip and carga^to {>^' |^d; 
Wkhin fix months in Algterii and if not the^ paid^ 
^i^ the Dey aright «o diawat three months fi^ 
<>ii theiAfi^iemi^govemmmt, patyable iii PBikdel/^a > 
iUid- he alfo iaith^ that from the drcumftaaces herein* 

before 
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hfffore &^e^f ih^^ r^v;ir(^ 9A4 beliqrc^ that dief >lm^ '^ 
^ifan gpyernment OT: the 6dd NUB^^ Bufmh «n4 ., ^^^'^'^!.. 
^a^iythe lai4»j^i?wrs of ^he .Jaicl^iilrip md f^rgo^ '^teo?** 
^g^ ^ the mly, ^feps by a fentence of condemiiatioii 
o£,|he faid (hip and cargo/' . , . . r 

i; T^^dmericap, government therefore comes;.!!! aaol 
aSr^oprietorsy but as perfon&^iitf/i^ concerned in tb4 
pirQpe^fiy>'on,whom the Idfs will fall if condemnatbii 
is^e^ place* The cafe has been compared in all 119 * 
circumflances to the Kindtrs Kinder^ in which a claifa 
iw admitted on the part of the Danijh government, "^ 
amUvia, which the Court did find its way in a coarfe 
i^in.x)i manner, to what it coniidered to be the fub* 
liaxuiaL JufUce of the cafe' } p> i^eftore thofe parts which 
?9P^€di to be ,the prcj>erty of ^/^mit? fubje^s^ and 
(o 'Condemn ^hofe -parits in which there appeared to 
iKMrie^be^'Fr^lr^^teFefis.; but, I cannot but think, 
thai db^ two gpyeimtl>^t6 liere ftand on very different: 
gitoi^s I In ihat ' cafe the fhlp was an^ undoubted 
/)4^ veffe^l, .there w^Qp queftion oUr diat point ; 
biit the Pey |ifa4 fieQ up his principle of the ^ law of 
oatKA^,: ^' .that-tbe national flag was to give fecurity 
tsall tliQprppQFty on bpard/' .and he had a£ted on that 
npt^9A fo f^t as to^i^^d- froni ^he Dani/h Conful a 
$0mp^fation forallrthe property r on board the.veffel, 
i^cht was-cUiipediby his-fubjefts; the Damjb go- 
^9i$rnqfi^nt ^f^ .f^oofii^ jo^ com^ the right, and 
§f^^^, i\t,tH^ bei>l&rrv|beir ' «)nveftieace, as any. other 
i^o^^m ^v^iiftt^nt 3)i^ld, paid the money | aaid 
iCi^j3*ae^iarcafe) r8f<Kn|iHng tlat, or if the reafon for 
;*6wiiig4»e ^4n^icm^^% ^ thi» cafe, could be iritis- 
j^p?%j;im«ie*iQttt, .Wn fe Us, ftat^d, tbb Court would 
hfM^^^l^l)d^t0^^ jt|i^4iiwi leng{h>v*%ad gwriB the 



gi-: CAS^ DETSRIiniBP IN THE 

Tb# faoseaid^ timt it gare the G^mlk Kovemnmt in the 



^fcnrmer inftasce; but it is admitted here, that it was 
^KtJt*' ^^^ ^^ Ameriam veffei, but a veffei that had affutned - 
the Amerkan flag, in the firft inftance, br the laudable 
purpofe of giving more effedual fecurity to the tranf* 
porting hme Ameritan fubj^ds from flavery, and if 
ihe had been taken in tluit employment, I ihould 
hsve held hor well entitled to all the protedion that 
coold be given to her. But the prefent is no iiich 
voyage ; as ibon as that office was difcharged, the 
Anuriam charader oiight to have been difcarded-^-^a 
contmsie the national Sag afterwards, for views of 
private mtereft, was, I think, in a conflderable degree 
reprebenfible. -^ Were thofe who reprefent the Ameri'^ 
con government ^ivy to thb ? I cannot but think 
that the pi^>er No. a, which is a letter written by 
Mr« Barkw to Captain Snuth^ does firongly indicate 
an intention of navigating this (hip as an Amerkan 
ve&l^ though having no conne£tion with America. 
^^ The Jews who own the ihip» wifli you to take the 
connmnd of the vefiel after ti^ Amerkans leave her, 
I wiih you to keep thisa fecret for theprdfenc ;" Was 
he to take her as za Algnine veflei} The h£t has* 
proved that flie war to be navigated as an Amerkan ;* 
there is a bill c^ fale ffbm J. Bacri^ defcribing hisii». : 
felf to aft by order of Mr. Barl^uh ^^ J. Ba^ri^ 
(afidng by order, and for account of Mr. /. Barhw^} 
has ibid and ceded to Captain Smitb, the inter^ in^ 
this vefiel, for Mr. Donald/mJ* Is the Court 6^ 
fuppofe that the name of Barhw was ufed cm diia 
ocofioit without hift knowledge? That, I think, k^ ^ 
higUf improbalile ^ diere occurs befides, the nime of ^; 
anotimr agent of the Amerkcm govtvnmeqt in this r 

matter. 



mt&t ibat of NLr.CatHtian the American CovM . '^ 

at MaffeUks; die bfll of fide is figned bjjr him, and ^ 

qaitfed and attefted Iry him jointly wiib the mafterj "'^ii&iJ** 
t^^ both defGrft>ing the fbip as an Ametkan vefieL 
Cam the Court fbppofe that he iras Ignorant of the 
r^ property^ and of; the tmn£ifti(M»Wn >i3^tfirtoy-jffq 
Ifere 28 a vdGy coming on k public ^fervfee to MaN-' 
fHlkff in' a finguhr d)s»ader, with Amirkan pH<«^ 
fooer^and, <kefl^ up in American' to\om% bjr the ' 
Coaful^ Algiers ; am I to fuppctfethat all dnis co^ld 
lu&ve.bee|ti . done unknown to the Americai^^Qn&i\ ii^» 
Marfeilks^ ? I cannoi but> thkifc ^ that: MnCatbti^ > 
mttft:have known that the vcffei was not ^:ptopeity ; 
oU^hfiak^^ tmt ^ Bufnak ^md Saerii and thai: * 
wjjfttever TO%ht-cbe< the motive of the milrepre'^ . 
fei^ation^ ^'tfae two agwt^ *entru(bed with the powers' 
of* the AMmmn ' government . in thofe p'arts could ^ 
\>%\V^ fttangers to the ifcft* Now whether fe was > 
doQ^lri^ulenily'i^dnft' this country 9 with a^ view of ^ 
p68|)l€^ng the en^uky -of our cruizefs, or of this 
Court, i thiokkwittotfvihytmkteriaH if it wasdon^ 
agvfift the Ste^^^onBamr,- i& was ftill a voluntary 
inteipofition of tbeie-publtc«haraftersy to difguife this 
fhip:and make her appearwhatihewaf not ; 'sdid fup> 
pofis^ it fo foe done withbut xny:£raudalent deiign, 
them^. Itill that^'which ought- not ic^appeary. more 
efpecia}]^ liroln jiAblic perfons, an* attempt to mifre- , 
ptfTei^thens^onatdbaara^teci^tbe veflelf theincon- 
▼eaieobce of fuch i condii&t^ wifi. appear from what 
f(^cifwed ; die canfe(|aence'' has beenv that on the cap- 
ture of thk yefiel the^De^* faJIs back oxiihe Amirkan 
gofenuoent, and demands an indemnification for the % 
)>ropert]r <^ ^^ fubjeds ^ taken under the ipfotefisioft 
of m:Jmerkan flag. How came ihe to be failing , 

* voL^ii, H under 
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salrpM. Wito.^flag? Did it . belong. fivlHrfOeftaialy 

^— T- — >- hqu it 11738 affumed under tbe <Urefitk>n ofthfli^imh 

^i8oI^ ' ri^tt Co&ftftls, and I cannot W iimkthatthi^jime^ 

man government would noi:> in ifari^ J ttfttee;^ fat 

bound to mdmmify thdt' agents adkig in tbds fanfinds^ 

not cmly in a manner which their inftrullioBS did not 

authorize^ but alfo in a manner which, if An&ly eon^ 

fideredy was incbnfiftent with the dttlies of the i»iblk 

funfUons which they were intrufted to eis^cjfe^ if 

they are difpofed to isuienmify them it ia an adr of 

I&erality to which no perfon can obje&y they may be 

ufeful fervants of the American gOKrerhment^ they 

may have merits in other parts of their public conduA 

very proper to be remembered by their govommmi ; 

and to. entitle them to its protedion, even where they 

had committed a miilake or an indifcretbm ; but cspoqp 

fiderations of liberality of that kiod wiU iKit found a 

demapd againll third parties. In this: refped then, I 

think, the Danifh and the JrmricoB govermneeis 

iland on very different grounds, in tii& Dani/h cafe 

there was no. quelUon of the property of the ibips 

no Danijh agent had intarpofed irregulariy, but in 

thi^ cafe we have t^txAmstkan Confuls inte)^H)fiiig 

in this irregular n^njier to gtvct a colourable i^ear^ 

aoce and chs»ra£ler to this veffel ; tbisf h not an ittm^* 

rican ihip at all, it i$ a ih^ of another ciMntry^ and 

has no pretenfion to an American chara&er» The 

refult will he, that I am to confider this cafe as.if ito 

American government had Aot appeared in it^ atid^to 

look to what the proofis are^ as between the JSritifi 

captor wA the Algerine^ without any mt:y:ture of. tell* 

demeis for Awfirican inteirefta, which I fliouldiicfii^ 

tainly have felt it my duty equally to refpeQ;> ,jf> M 

truthr fuch interefts had b^n involved in tis^p£^^ 

^on 
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on the fime foot laff on which Daritjb interefts had been ^ th^ 

i 3 . 1-1. Fortune. 

mtroouted mto' the otncir. -^ 

' ^Conftde^mg^ this crfe as merely between the Britijh ^1%^, ' 

captors aiid Al^rine claimants, I do not, at the fame 

fime^ mexa to apply to fuch claimants the exad: rigour 

of tli^ law of nations as underflood and ];M*a£tifed 

amongft the civilized ftates of Europe ; it would be to 

vty them by a law not familiar to any law or pra£tice of 

dieirs, and therefore, though the fhip appears to have 

been a prize taken from the Britijh by the Spaniards^ 

yet havmg been transfert-ed to thefe fubjefts of J5^r- 

hary^ I Ihould not be anxious to enquire whether flie 

had ever been regularly carried into a Spanijh port, 

though the fea, I think, does fufficiently appear that 

fte had been in fuch a port \ neither (hould I prefs to 

the utrermoft extent in this cafe that other principle, 

(though m itfelf moft rational,) that where a perfon has 

been detefted in a fraud in the particular tranfaAion, 

fie ftall not be admitted to the benefit of a further 

proof ; for we muft pay fome attention to the rules of 

morality and law that prevail amongft fuch people. 

As to the evidence of the property of the fhip, it 
is not clearly proved to whom it belongs, but col- 
le&ing it as well as I am able, I fhould fay, that the 
ftrongeft prefumption is, that it belongs to Jacob 
Bacri of Marfeilles ; for although the papers are full 
of contradidions as to the national charafter, as to 
tile deftination, and alfo as to the property, yet I 
think the greater number do point to him as the 
proprietor of this veffel : as to the cargo it is not fo 
ftrong ; . perhaps the preponderance of agency and 
nanagement relative to it lies on the fide of perfons 
la Mg%ers ; but ftill there is great doubt to whom the . 
pMpcrty belongs, the papers being full of contradic- 

H 2 tions 



loo CASES DETERMfNED IN THE 
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The tion$ alfo on that point. The queftion is then, Shall 

. : — 1- the Court, being i^viHing to relax its rules'^in fome de- 

^^iZcl?' gree^ fo ^ J^€lax thenioas to^rfmk ftrther ^iroof ? No 
one can doubt that if it was an EurofomcviJk it could 
not be allowed ; looking at Ae furies of faifehcx^ 
at the falfe poperty, faUe deftination, and ifU(b 
defcription of the. national cbara^ker^ tbs Cdutt 
would fay, ^* You fliall not be let in to give fuirtliwf 
proof." But fuppoling that I . was : inclined; to tyts^ 
the rule^ Have I any profped of obtaining fatis* 
faftionfrora ferther proof? Can any perfon concerafid 
for ^the claimant jay, that I have any chance of obtain- 
ing from Algiers a true diftindion of the aftiial in* 
terefts ? I fee little profped of it ; the Algerims have 
already got their money, and I have no reafbn to 
fuppofe that they would trouble themfblves about 
the matter ; but if they did, Can I be fo fangume.as 
to hope that there would be a fair difc.lofure ? In the 
other Danijh. cafe the property could, in fome: de- 
gree, be diftmguifhed by the papers before the Court : 
in this cafe it is admitted that it cannot. This being 
the ftate of things, 1 am at a lofs to fee what fatisr. 
fadBon could be derived if I was difpofed^ to allow^ ^ 
fucb an extraordinary indulgence* Being of this 
opinion, smd not thinking that there is ^ily privilege 
due on account of the American flag To irregularly 
employed, I find myfelf under the neceflity of dey 
terminmg on the prefignt evidence* That is allowed 
to be not fo fufficient as that I can Teftore upcm it | 
the confequence is, that I muft pronounce this 
and cargo fubjeft to condemnation. 

^ ' 'Hie eircumftances that gave rife to tlie two preceding cafes^ 
rfinimi us of what B^nlerjhoek fays of the African ftates, ^ Sed fer 
mdgijlrii injure puHictff nmo facile utetur.^* Q.J, P. L i. c. 15. 







HIGH COURT OF ADMIRALTY. tot 

^s ". ■.'I;HE REBECCA, Moore Matter. y-^y^*^ 

'T:l6i>1l9a^ a aJk ^ an^ American ftip. taken on a Freight refufed 
5troyayage from Surinam to Amfierdam^ (126, April ^^^ l^' 
i^^yyam^ cargto ©f colonial produce ; the fhip '^^^^X^^' °^ 
Ifti^btea reftored byconfent, refervmg the queftion 
ofu6t^ght and expences ; fome parts of the cargo had 
bttnr. coodemned as unclaimed, 19th June tygSi 
&Bther proof was direSed to be made of other parts 
dakhed for American diizen^.-'^On motion for an 
aUowance of freight to the neutral (hip-— 

Ctfttrf-*— Certainly not ; I {hall in no cafe of this 
fort, of dire£t trade between the colony and the mother 
country, give freight, until I am inftruded fo to do by 
the Superior Court. ■"' ' ' 



. .•^ 



In tiie Emanual Saderjlr^m^ vide fupm, vol. i. p. 296. the Court, 
refureq to ^ive freight to neutral yeflels carrying a cargo between 
difcr^t ports of the enemy's country. In the IVithelmina^ Carl- 
fin, i^AJuiy >799) which was a Danijh fhip taken on a voyage 
^ivm ffiiwe to jimfltrdam-^on motion &r ireighty 
, The C<mrt — In the cafe of neutral (bips engaged in the co'aft* 
bg trade of the fsnexnyy this Court does not give freight : But I 
tfiirik this rule has not been applied to voyages from the port of 
6iic'e!iemy tto the port of another. There Jiave been cafes in 
wHich the Gotirt^fias given freiglit on fuch voyages, where there 
bar^ 00^ , appeared an/ fraudulent or falfe proceodings in the 
cohdpd of the.;niip ; and I think that voyages of x!tm kind a«c 
wy diftinguifhable from the other, — in thofe the freight is re-> 
frifed, becaufe the parties have engaged in the coafting trade of 
te'^^yi wliich was pe<?uUarly and exdufively \\\i own. "Thii 
io^ef^nfHc} from one of his ports to thie porb tif.aiAathe^ 
CO^try, has always been open, and is, in itsjowji iiatuce,v!&tb)s& 
tt> the uleft of ^11 ro^kind, who are not in a ft|k^ of hoftility wi^h 
him. The Dane has a perfe£k right, in time of profound^peaoe, 
to, trade between ffpfland and France to, the utmoft ajdv;|i^age he, 
<sap, n^ake of fujph a navigatiou ; and there if no grouad-tipon whkfh' 
any of its advantages can be with-held from him in tin^ ofviirv [ 

Freight and ezpences given. 
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July 1 6th, 
X799. 



THE CONCORDIA, Bayzard Mafter. 



^wof rJreo TT^^s was a cafe of a petition to the Court, to allow 
found deficient. a compenfatiou for an embezzlement, faid to have 

been committed by the captors in goods which had 
been decreed to be reftored on a former day. 

For the Claimant, Swabey fubmitted — ^That the 
claimant was entitled, under a decree of reftitution, 
to receive the goods as per invoice : that although 
it was fwom in the preparatory examinations that 
bulk had not been broken, it was found, on attending 
to receive reftitution, that in two packages there was 
a deficiency in the number of bales of linen, there 
being in one a deficiency of 17, in the other there 
being found 22 only inftead of 52 ; it was prayed that 
it might be referred to the Regiftrar and merchants to 
eftimat^ the value of the things miiSng, and that it 
might be charged on the captors, as the perfons againft 
whom thei claimant was entitled to refort. , 

For the Captor, - the King^s Advocate fubmitted— 
Thai it was neceffary to prove the goods were aftually 
pn board, that the. bill of lading only mentioned the 
two cafes without fpecifying their contents, that the 
invoice was not verified, nor on board, and not pro- 
duced till the time of reftitution, and therefore that 
-liere was not a fufEcient conftat that it contained the. 
true;repr^feptatipii. • 

- Ci?ar|j«?*^There is an affidavit of the lader ftatlng 
• the quantity, and there is alfo an affidavit of the Mate 
of ihe'jimerkdn veSel, in which he fweara that the 
Prize-Mafter demanded the keys and forced open the 

paekagiei .: :.: i r 

16 The 
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The King's Advocate then (nhrmtied — ^That the iwrize ^ '^^ 

111 If 1 1 »^ . ^ ./*. Concordia. 

had been delivered up to the Dutch Commiffioners, — 

that if it was meant to affeft the captors, there (hould 1799, 
be. feme affidavit relative to the warehoufe account of 
the Commiffioners* 

Swab^^ — ^The captor is liable by law. 

Court. — The claimant muft have his compenfation 
m fome way, either againft the captor, or againft the 
Dt(tcb Cqmmiffioners ; I think he has made out his 
cafe as to the deficiency, and it is not proper, that 
having fo done, he fhouid be obliged to come re- 
peatedly before the Court to recover property taken 
from him. Are the Captors or the Dutch Commif- 
fioners in pofleffion i (It being anfwered by the 
King's Prodor that the Dutch Commiffioners were,) 
Then I fhall dired a monition againft them, tojhew 
caufe why fhouid they not make up the alledged defi- 
dencies ; for it appears tq me to have been rather in- 
cumbent upon them to have fet the matter right with 
the claimant in the firfl inftance. If the original 
captor was in fault as to the embezzlement, I fhouid 
have attended to any complaint made and fupported 
by the Commiffioners againd hhn. But if the go- 
vernment, by its commiffioners, take the property out 
of the hands of the captors, I fhall not fend the • 
claimants in the firft inflance to hunt after thef^ 
captors for a full reflitution ; but thofe who are in . 
pofleffion muft make the reflitution, and then call 
upon the captors to make good the deficiences, o( 
embezzlements hapt)§ning whilfl the cargo continued 
m their hands. It is not a* tiling becoming the juf- 
tie^ of this country, that the fubjefls of other flatei 
fiiould be put to inconvenience about the recov^y 

H 4 of ^ 
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ConToIldia. ^^ ^^^ property, nacrely fa^atxfe it has beetti nkm 

—■ — 77— put of the hands of the fetzcnr^ to anfw^r putbofts- 14 

1799. £n/yA Gonvemence, i f i:^ 
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ytdy i6th, THE RISING SUN, Wilkye Mafter. 

1799- 



Proof of 
party 



of pro- "rpHis, ^as a cafe of an American ^refCel tkken,' -i6tft 
fpoiiation of pa- June 1 796, on a voyage from a Frentb port 
^rsastofarther ^^^^/^ ^^ ^/^^^^^ b^j in reality bound to GUerAfif; 

the Ihip had been reftored a 4th June^ referving -the 
queftion of freight, demurrage, and e^^pences. 

The caufe now came on, upon the property of the 
cargo-, in which a queftion arofe refpe^king the eflfeS:' 
of a fpoiiation of papers. 



i. ' ^ 



Judgment. 
Sir Wm. Scott. — ^This is the cafe of a cargo of- con- 
liderable value on board a ihip that has been reftored 
as an American velfel ; a claim has been given i<^ the 
greateft part as. the property of the mafter;; a fgitlL 
part has been claimed for the owner of t;he veiTdl, and 
a part for Mn Walter Seaman^ a paiTenger on bo^d ; 
on the claim I muft obferve, that it is given in s^t^ a^ 
late period, and in very general terms j it might ha>!e. 
been expeded that the mafter, being fo large a §^r) 
prietor, would have claimed for himfelf, and.in^c^ 
ipecific proportion j but the claim is giv:en 8?nej;^llj[ 
** for the owner and the mafter,** without diftiiig«L[&r 
ing their refpe£tive iChar^s. The Court was l^y^^ 
fupppfe they were claim«its of undivided ftarej; j* ia 
that cafe the claim would have be^ proper }:]>ut 
whe]:e the propri^tgrs are not pstr^ers, it is:i;ertaln}y 

not 
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not proper, to tlainxiix that matmier, but the refpec- ^^^o^ 

Aye-mtfmS^fhfmiAAbe fprafically fet forth. The wit* — 1 

neffes in this cafe are, the mafter, Mn Walter Seaman^ V799! * 

and two others ; many particulars have peen pointed 

out as affeding the credit of the mailer, which do 

not make ai>j very gmat imprefGon on me. He fays, 

** That part of the cargo was laden by himfeif," 

whereas ihe \Ml of lading defcribes other perfons as 

the ladenB^ but he might mean that it was done by 

his oilers, and I fhould nc^ coniider that as materially 

ig^}ieaching his credit. The deftinatidn is alfo very 

inaccuratdy expreffed, fome of the papers defcribing 

it, to have been to Charlefton^ others dating it to 

have beai to Ahonaj whereas the true deftination was 

to Guernfey ; but as they are both neutral ports, I do 

not think there is much in that, more efpecially as it 

is the general practice not to allow a veflfel to clear out 

for an enemy's port ; but there is one feft, which 

does, I tibink, go very -much to his difcredit, and that 

is the fpoliation of papers. It is admitted that there 

was & fpoliation of papers ; and the parties in that ad; 

were the mafter and Mr. Walter Seaman. 

The mafter fays to the i6th, "That there were 
^ht or nine letters under the care of Seaman^ bul 
thsit he took them from hint on the appearance of the 
chafittg veffel, which he fuppofed to be z French veffel 
as it'came from the French coaft j**^ from which I am 
led to ' iuppbfe, that they were letters which he had 
confided to Seaman^ but took them from him on the 
a]^eliebfion of being <:hafed by ?l French cruizer: 
h^ii Seaman 6oet not give a very ingenuous account of 
• tl^<teatter : he fays, " Tliat he took the letters in 
pbrifTw|iat %iE(g from whom he received them, 

therefore 
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Tilt therefore I muft ii^r that he received them from the 
^^^ iMfter ; there is no reaibn given foe deffroying thesi, 
^j^' Md it has been juftly obferved, that if thk n Ame- 
rican property^ and the letters applied to that, they 
wt>uld have been preferved as the bell cvidemce to 
{H'oted the ;cargo as American property \ but thait if 
the property belonged to merchants at Gnernfey^ or 
to Briiijb merchants, there might then be good 
reafon for fuch a fuppreffion. It has been laid in ex* 
planation, that they might be deilroyed, that no con** 
tradidfon might anfe to the oftenfible de^instion; 
but it is well known that ahhough it is the ordinary 
form of clearing out from a belligerent contntry to 
bear an oftenfible deftination to a neutral port, yet no 
one imputes that as a fraud, nor is it confidwed as 
fuch an ad as would juftly fubjed neutral property, 
on board neutral fhips, to be moleihtd on that ac-> 
count ; here then is a fpoliation unaccounted for, and 
unexplained, traced home to the mafter of the vefiel, 
who is alfo the aflerted owner of a great part of the 
cargo ; fpoliation is not, alone, in our Courts of Ad^ 
miralty, a caufe of condemnation ; but if odier cir« 
cumftances occur to raife fufpacion, it b not too 
much to fay of a fpoliation of papers, that the perfon 
guilty of that a£t fliall not have the aid of the CSourt, 
or be permitted to give &rther proof, if ^sUther prodf is 
neceflary • Let us look then to the hiftory of the cafe ; 
the mafter came from America not long beforein diis 
fhip, a vefiel of about 200 tons, but without a^argo; 
he brought a letter of introdudion fit)m his oitoiegrs, 
and bftrudicms iroro, them, but there is nolr the 
fl%)Ueft^trace«of any fund for himfeif; there are two 
liters fliewin^r tfaiaf: the Amitkm owners: trufted to 
. * - his 
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his <££:retkm to obtain freight^ ^oid that he wzsr di« 
re&ed to receive monies, due to them, from the French 
gorernmeni, and if he failed in that, he had a letter 
^f credit to ahoufe.ia London^ which was to affift 
him in managing his plans ; but there is not the 
fiighuftft intimatioQ that he was to turn merchant on 
Us 0W31 account ; the ihip came from Amema to 
Lmtdon with rice; flie then went to Amfterdam^ zxiA 
from An^erdam to Bourdeawcj and from Bourdeaux 
vith cotton to Guemfey^ which ihe delivered to mer^ 
chants there as the agents of perfons in Lmtdcn ; the 
merchant at Guernfey paid his freight, and they gave 
him befides 443 lA with a pow^r to draw on msr- 
chants at Hamburgh for 12 or 15,000 livres, which 
be was to difpofe of as he pleafed on his own account; 
fo that there is about 6000L the greateft part in 
a&ual fpecie, with which they entrufted this man ex* 
pofed to the rifl&s of the fea, and to be employed as 
he fhould think fit : he went to Bourdeaux and took 
on bo9a*d this cargo of brandy ; and he further fays, 
^^ That if he had reached. Guernfey ^ he was to have 
coniigned the cargo to thofe merchants, and to have 
given them the commiffion^ that they were to have 
taken 5 fer cent, on the amount, and paid tbemfelves 
out of the paroceeds/' Now this is fo utterly incre* 
dft^, that the Court muft have the fsutfa of ten men 
to believe it on the original evidence ; the ftory is 
fo exceffively improbable, that nothing but the 
eleareft cafe, in point ^f evidence, could induce me 
toineftove the great part of this cargo which is claimed 
as die mafter's property ; but when I find that all 
this has been i^onneQed with a fpoUadbn o£ papcvs^ 
and a fpoliatipn fa^ this man, and thai there isiiot a 

fcrap 
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Ichip of paper on board Shewing Bis correfj^ndfeuce 
with the perfon^ at' iSuernfeji ; * thefe circuq^flSnces^ 
^1799?*^* cbrineflied with the other improbabilities s^e j-dei* 
cifive, and do, 1 think, fully joftify me to re|eabthis 
claim. 

With refpeft to the property of the owners, it would 
be going too far to fay that they are precluded from 
farther proof. It appears that they are perfons of 
property ; the matter was to receive the profits of 
fome former freights in France ; and it appears alfo, 
that he had made feveral freights for them, and that 
he was to have credit in London^ with which he wis 
to purchafe wines at Bourdeaux ; all thefe circum-* 
fiances give a fair foundation to this part of the cafe. 
It would, I think, be too hard to hold them* con- 
cluded by this man's mifcondud; the evidence/ of 
their property is not at prefent fufBcient, but it mrfy 
be reftored on farther proof, and I fhall direft fartheij 
proof to be made of their property. . . 

; With refpeft to Mr. Walter Seaman j I obferve his 
claim is of fmall amount ; and I fhould be unwilling 
to give him much trouble about it ; but as he was 
in fome degree concerned in this fpoliation, and cpn^ 
fid^ring that he went on board at Guern/ey^ and that 
he appears not to have been fo fhort a time in 't.urofe 
as he reprefents, I think thefe are circumttanices tbat' 
require farther explanation ; I fhall dire£t farther 
proof to be made of his property. 

It was fubmitted by the King's Advocate that as 
far as freight was concerned, the owners were legatfy 
bound by the mifcbnduft of the matter, by the fob-' 
liadon of papers. ! ' ' 

Court. -^li is certainly tlie general rule. 

Arnolds 
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?99 



iArnoIdM-^This is a cafe in whicji the owners were Th« 
at a «(^! iliftance, and no way privy to this ad. ^ Rjwnq.s^^^ 

C[?«/r/. — It may be hard in many qafes, but meii 7Wjfi6*,' 
nmait abide the corifequences of their own mifplaced 
confidence. Freight refufed. 
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TH£ VROW JOHANNA, Okhen Mafter. 7«/>iSth. 

.' r •* 1799* 

npHis was a cafe of a (hip taken i6th December Biodcadeof' 
' 1799? and proceeded againft for a breach of the ^"^"'^*- 
blockade of Amjlerdam^ having failed from PeUrf^ 
hrgb for th^t port^ November 6^ I ygS* 

CourU-^The cafes alluded to of the blockade, fet 
ujfhy the Dutch m the wars of the laft century, have 
no immediate application to this cafe: that was a 
blockade of the whole coaft of their enemy, the prefent 
cafe ftands on the dueftion of a blockade of Am/ier^ 
dam^ and not of the coaft. It is not denied that if 
5f yeffel fail for a blockaded port after having re- 
cdved notification of the blpckade, the a£t of, failing 
IB to be confidered as a breach of the blockade. The 
only (|ueftibn is then, Whether the blockade notified 
oh the" 1 1 th Juni. and not revoked, is to be confidered 
as continuing at this time ? ihe failed on the 6th of 
November* Ani I to prefume that the blockade fo 
notified not not exift ? I cannot prefume it, nor could 
thofe concerned in difpatching the Ihip have enter* 
tjun^ fucii a prefumption. I hold it to be the dyty 
of* k country notifying a blockade, to notify %\it reyor 
canon alfo ; there had been no fuch reyocatioi;i ngti- 

fied, 
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fied^ and tberelbre I muft prefume that it was ftill 
exifting. I hold, that a fhip and cargo fitiling for 
Amfierdam at that time are liable to condemnation. 

^ Condemned. 

On application of the agent for the cargo, that the 
Sentence refpeding that might (land over for fome 
inquiry, it was allowed. 



yWjy 18th, 
1799- 



Blockade of 
Havre, 



THE NEPTUNUS, Hempel Mafter. 

TPHis was a cafe of a veffel failing on a voyage from 
Danfzici to Havre, 26th Oilober 1798, and taken 
in attempting to enter that port on 26th November. 

For the Captors, the King^s Advocate ftated— That 
the (hip was taken in attempting to enter a blockaded 
port in purfuance of her original destination, and was 
therefore liable to confifcation, uiilefs fome fuf&cient 
ground of juftification could be fhewn. That the 
mailer's averment of a general ignorance could not 
be received, in the cafe of a blockade aotified by 
public declaration. That as to the particular in^ 
formation which the mafter pretended to have re^ 
ceived from a Britijh frigate in the North SeaSf 
" That Havre was not blockaded," it was kmna* 
terial, as it came too late to difcharge the pewakf$ 
which had been incurred by the a£l of failing, and 
for which the veffel might have been feized by the 
frigate ; that her courfe had not been altered in co»r 

fequence of the information, and therefore that At 

ftood 
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fbod^Kaftlf in tke feme fituation u tf flie had mrex Tbe 
rcceweait. — . : ^tPtvt^vn. 

.., JyDOMEVT. '^^^* 

Sir )^)9{. S^^//. — This is a cafe of a fhip and cargo 
feized in the aft of entering the port of Havre in pur- 
fuance of the original intention under which the 
Toyage began. The notification of the blockade of 
that port was made on the 23d February 1798, and 
this tranfaftion happened in November in that year ; 
the effeft of a notification to any foreign govern* 
ment (^) would clearly be to include all the' indi- 
viduals 

{a) Refpefting the effeffc oi^ notification as to the fubjeds of 
Aofe ftatea to whom it was not direftly made : 

jdvmfi 22) I799. In the cafe of the Adeiast^p Rofgf a Bre* 
Mmfhipv which had failed into Amjterdam from Americaf Sep^ 
fmher 17989 and was captured in her voyage outward in Afril 
1799, ^^ ^^^^ contended that the penalty did not attach ; that by 
tile mafter's Evidence it appeared that he was ignorant of tht 
bSt ; that he failed in September from a diftant country. Without 
^^g uiy blockading force ; -that at the time of failing outward 
he met with only that one (hip, which feized him ; that no no- 
tification had been made to the Hans TownSf and therefore as 
to them, it was a blockade extfting Je faSo only, of which the 
nafter might be allowed to plead his ignorance ; that the penal \ 

Qonfequences of a notification giten to oneponver, did not affeft 
thefubjeds of another flate that had not received any notifica- 
tion;— it was prayed that the claimant might be allowed to 
p)x)ve the bona Jide ignorance of the mafter, and that no noti- 
fication had been made of th; blockade of Amfterdam to the Hans 

Co»r/«— This (hip is proceeded againfl: on account of having 
broken the blockade of Amfterdam. The Court has often decided 
that egrefs is as much a breach of blockade as ingrefs, if it be 
^one fraudulently. The notification was made to different go- 
^t^TOkoit of Europe on the nth of June 1798$ this fhip failed 
ii finm America in September of that year igaonnt of the faffc ; 

but 
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Niwwvt. ^^^^^ ^^ ^^^ narioa ; it would be the moft nttgatorr 

thing in the world, if individuals were allowed to 

n99' * P^^^ ^^ ignorance of it ; it is the duty of foreign 

* govern* 

■II "  11 111 II II m i ^ 11 I III I III I II I,—— I———* I I - 

but it by no means follows from that ciFCumftance that the 
blockade was raifed) as it might be fufpeaded by accidents which 
would not make it legally ceafe to exift : She proceeded to take 
in a cargo in the months of No'»ember and Deeemberf and Ails on 
the 24th of jipril 1799 : The offence is, therefore, in the egrefti 
That no notification was made to the Ham Toivm is a fuggeftion 
of counfel, which makes no part of the afSdavit* I will go fo 
far as to accede to the pofition that the notification would not 
affe6l fuch a cafe from the fame time, and in the fame manner, 
as it would affe6i the fubjedls of thofe dates to wbom it was 
diredly made. But that it does not affed at any time is going 
too far ; becaufe if a notification is made to the principal States 
of Europtf I think a time would come when it would affeA the 
reft ; not fo much propria vlgore^ or by virtue of the dired a£t, 
as in the way of evidence* It is the duty of a date to make the 
notification as geiieral as pofllble. But I muft think, that a time 
would come when *a notification to neighbouring powers would 
a£Fe6t thofe to whom it was not diredily made : From the moment 
that a notification is made to a government, it binds the fub]eds_ 
, of that ftate ; becaufe it is fnppofed to circulate through the 
whole country. But fuppofe > a notification is made to Sweden 
and Denmark, it would become the general topic of converb'* 
tion ; and it would be fcarcely poifible that it ikould not have 
travelled to the ears of a Bremen man ; and although it might 
not be fo early known to him, as to the fubjeds of the ftates to 
which it was immediately addreffed, yet, in procefs of time it 
muft reach him ; and muft be confidered to impofe the fame ob- 
fervance of it on Kim : It would ftrongly afteft him with the 
knowledge of tbe faS^ that the blockade was de faSo exifting : 
Therefore, on thefe grounds, I fhould hold that although a noti- 
fication does not propria vigore bind any country but that to 
which it is addreffed, yet, in a reafonable time, it muft affeS neigh- 
bouring ftates with knowledge, as a reafonable ground of evidence ;. 
ind I think I do not ftrain the matter in laying down this rale* 
Asto thecircumftaace&of this particular cafe,«tyf»|^n£iiir» it muft 

have 
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govemfceiits to communicate' the information- to'their 
fubjflfts, whofe interefts they are bound to prbteft. 
Ifflraff hoW Aer^ore that a neutral matter 'can hever ^'^^99, 
be heard to aver againft a notification of blockade, 
that' he is ignorant of it. If he is really ignorant of 
it, it onay be a fi^bjed of reprefentation to his own^ 
gaverameni, and may raife a claim of compen&tioa 
fifom- them, but it can be na plea in the Coilf t of a 
belligerent. In the cafe of a blockade defaSlo ovXy^ . 
it may be otherwife, but this is the cafe of a blockade 
1^ noti^ation ; another diftindion between a notified 
bbdtadr and a blockade exifting defaSlo only, is that^ 
in the former, the ad: of failing to a blockaded place 
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hiye .jboen .a fubjed of general notoriety 9 that the pout was^ 
legally qpnCdered by the Engltjh 4n a ftate of blockade \ aod it i« 
impoffible that it fhould not have come to the knowledge of thift 
man after he came' in ; it is not to be faid by any perfoa *< al-% 
though I know a blockade exifts, yet, b^caufe it has not beea 
notiBed to my Courts I will* carry out a cargo.'' I camiot but 
tiMnk that it would have been a very fraudulent omiffibn to take 
no notice of what was a. fubje6l of general notoriety in the place^ 
If it was known to every Dane and Swede^ it is impoffible tha^. 
it (hould not be known to this man. It is not more likely to 
have been unknown to this veffel, from the circtffnftance of its 
Vv^g a Bremen ftiip, when' we confider the particular relatioof 
^hich JBnmen bears to the Sovereign of this Country. . As to the^ 
affidavit of the n^after, I fhould receive that with great diftrnfl*. 
Mailers haye a dire£k intereft to raife the blockade as fbon at 
poffible ; therefore their a£BdavitB come with a dead weight about: 
theoH • that muft very much iink their credit whenever they ar^ 
piradttoed. I hold that tl|e .mafter muft have known of the 
Upciuidet.iiotwithftanding he and hi» men fwear they did 'not|k 
and therefore that the fliip is penally liable tp confifcation. 

Ship condemned — Cargo ordered to ftand ovpr— Matter's 
A pnYSte Adfcfliturereftored.^ . ^ . r 
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Thi ia:liifficknt to conAitute the offence^ It is to be pre- 
'^*''!L fu&ied that the notification will be formally reroked^ 



^^^* and that due notide will be given of it ; till that is 
do&e^ the port is to be condddred » clofed up, and 
^m the irtonlient of quitting port to fail on fuch a 
deftinafSdn^ the ofience of violating the blockade is 
OM^plst'e^ and the property engaged in it fubjeft to 
cellfifcatiofi : it may be different in a blockade 
exiftuag A fitEta only ; there no prdumption arifes as 
to the iSontillMiaAce, ixA the ignorance of the party 
Slay be adoait^ as an ezcufe^ for failing on a 
doubtful Ind prdvifional deftination. But tlus b a 
cafe of a vefiel from Dmttzick after the notificatbn^ 
and the mafter cannot be heard to aver his ignorance 
of It. He Fails : — tUl the moment of meeting Admiral 
DuncoH^s fleets I fliould have no hefitatioti in fayingi 
Aat, if he had beeti taken, he would have been taken 
^ deti^^y and h^ve fubjefted his veffel to cbnfifcation ; 
but he meets Admiral Duncan^s fleet, and is ex- 
amined, and liberated by the Captain of an Engl^ 
feigate belongfng to that fleet, who told him that he 
Mighit proceed on hisd deftination, and who, on beihg 
afk^d, Whether Havre was under a blockade? faid 
^^ It was not blockaded,'^ and wiflied him a good 
iK^yage. The queftion is, In what light he is to be 
eonflKfered afwr receiving this information? That 
it "^ft^ hvna jiie given cannot be doubted, as they 
would otherwife have feized the veflel j the fleet muft 
have be^ %norant of the fafi: \ and I have to kment 
that they wtre fo : When a blockade is laid osi, it 
eught by ibnite kind of communication to be made 
known not only to fbreigii governments, but to the 
Bongos fubje^ts, and pardcularly to the Kmg's 

cruizers; 
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cruizers ; not only to thofe ftationed at the blockaded j^^^*^^ 

port, but to others, and efpecially confiderable fleets,  - v   — 

that are ftationed in itinere^ to foch a port fpom the ij^ 

different trading countries that may be fuppefisd to 

have an intercourfe with it. Perhaps it would have 

been fafer in the Englijh captain to have anfwered, 

that he could not fay any thing of the fituation of 

Havre ; but the hJQi is, (and it has not been con- 

tradifted,) that the Britijh officer told the mafter 

" that Havre was not blockaded/* Under thefe cir- 

cumftances I think, that after this information he {9 

not taken in delicto. I do not mean to fay that th^ 

ieet could give the man any authority to go to a 

blockaded port ; it is not fet up as an authority, but 

as intelligence aflfordin^ a reafonable ground of belief; 

as it could not be fuppofed, that fuch a fleet as that 

was, would be ignorant of the fa£b. 

From that time I confider that a ftate of innocence 
commences ; the man was not .only in ignorance, but 
had received pofitive information that Havre was not 
blockaded. Under thefe. circumftances, I think it 
would be a little too hard to prefs the former offence 
againft him ; it would be to prefs a pretty ftrong prin- 
ciple rather too ftrongly j I think I cannot look 
retrofpeftively to the ftate in which he ftood before 
the meeting with the Britijh fleet, and therefore I 
fliall dired this yeflel and cargo to be reftored. 
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'799' 

Blodui^f <^ 
Am/lerdam. 
EifedofstenBt 
of a licence U 
tke ports of tig 
Fiu,tcc 



THE JUNO, Beard Mafter. 

nnHXS was a cafe refpe^ling the meaning and effed 
of a licence, granted to an American fliip to go to 
tie ports of the VHe. 

JUDGMENT. 

Sir IVm. Scott. — This is a cafe arifing out of the 
blockade of Amjlerdam ; it is thexafe of an American 
veflel coming from America without any knowledge 
of the blockade of Amjierdam^ and bringing a cargo 
for that port; fhe came to Falmouth ^ and then, 
finding that the port of Amjlerdam was under 
blockade, (he petitioned for a licence, ^md obtained 
one from this government, and, as I underftand 
the mafter through the whole of his depofitions, 
*' a licence to go to Amjierdam^ This he Aates 
in ftating his difficulties, and the means he took to 
relieve himfelf. The application was ^^ for leave to 
export to the F/zV, Embden^ or Rotterdam;^* but the 
terms of the permiffion are an enlargement of his 
petition, for they are " to the ports of the Vlie^ 
Embden, Rotterdam^ or elfewhere.** Whether the pe- 
tition was an impofition, and framed with a deiign of 
deceiving government, will appear on the enquiry 
which has been direfled to be made. If the petition 
was in the ufual form, and if the licence was under* 
flood by thofe who granted it to permit exportation 
to Amjlerdam^ it will clear up that part of the cafe ; 
as to any opinion that I can form, I own, that al- 
though the licence is exprefied in this general way, 
** the ports of the FAV," I cannot but think that it 
muft have included Amjierdam^ which is one of thofe 
ports ; for it \t not to be fuppofed but that they would 

2 intend 
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form, and not fo as to keep the parties in the dark . 
^s to its extent. But, it is argued, that, allowing it to ^"ly^* 
have been properly obtained, it was not properly ufed j 
becaufe it was at any rate a licence to go to Amjier'- 
dam through the VUe fajfage^ whereas this veffel was 
taken entering the Texel ; and that there might be 
many reafons for making the diflin£tion in the licence^ 
and therefore that it ought to be ftridly obferved. 
Now having heard it conftantly argued» and having 
myfelf adopted the interpretation, that the blockade 
extended to one paflage as well as to the other, and that 
the whole Zuyder Zee was (hut up f I fhall not go 
back again and reftrid. this interpretation, and fay it 
is confined to one pafTage only. I fhall hold e converfo^ 
that if a licence is given to go through the T/rV, it is 
not fubftantially violated by going through another 
paflage, unlefs it is ihewn to me that it contained 
Tome fpecific prohibition as to other pafTages: fup- 
pofing it to have been honeftly obtained for Amfter^ 
dam through the F7/>, I fhall not hold it to have 
been a material deviation to go another way, unlefe 
feme fpecial prohibition, or unlefs fome fpecial incon- 
venience is fhewn, which the party was bound to take 
notice of. 

It has been truly faid, that a licence is a thing 
firiQi juris a privilegium^ which a man does not 
poffefs by his own right, but that it is conceded to 
him as an indulgence, and therefore, that it is to be 
(hidly obferved. At the fame time, I am to re- 
member, . that this is a licence to relax a right which 
bears pretty hardly, though juftly, on other countries. 
To fhut up the ports of a country, and exclude neutrals 
from all commerce with it, is a great inconvenience 

I 3 upon 
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J^* Upon them, although it is one to which they are bound 

— ^-^ — ^— to fubmit; for there is no one principle of the law 

»;^* * of nations better eftablifhed, than that a belligerent 

has a right to impofe a blockade on the ports of his 

enemy; it may be incommodious to others, but, if 

there is any fuch thing as a law of nations, I hold this 

principle to be as firmly eftabliflied from the earlieft 

times, and by tlie general praftice of mankind, as any 

one law whatever : it is, however, a har(h right, and 

though a licence is a privilege, I am not difpofed to 

apply that expofition in the ftrideft manner to a 

blockade, but rather think that licences in fuch a cafe 

are to he favourably regarded, and that it imports the 

good faith and honour of the government which grants 

them not to prefs the letter too rigoroufly. I will 

go £artha:, and fay that if I was convinced that there 

had been an honeft miftake on fuch a matter ; if there 

appeared nothing infi4ious, nothing more than a 

mifapprehenfion on the part of the neutral mafter, I 

fliould not apply too ftriftly, the mjtxim ignorantia 

juris non excufatj againft a foreigner miftaking the 

ex^€t meaning of a licence of another country 5 and 

in fo doing fhould perfuade myfelf that I did no more 

than what an equitable regard to the honour of the 

country which granted fuch a licence mufl: be fuppofed 

to require. 

The licence is, ** To carry a cargo to the ports of 

the VIw or elfewhere,*' with feveral provifions, airioligft 

ni^hich there certainly is no provifo that (he fhall conie 

out agam ; but that is a benefit incidental to the Hcetttt^, 

Iknd infeparable- fxt>m it ; for it cannot be iitiagixi^ 

thbt flte was to go there, and be ihut up aikl in<:^- 

terated, and become herfelf an objeft of the blodtaife. 

AStip tka has eatered previow to the blockade ttiay 

retire 
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ivtire ih ballaft, or taking a cargo that had been put Tiit 
on board before the blockade ; this is the diftindion 



which I have held, and ihall hold, till I am correfted ^"i^^'^ 
by a Superior Court. The licence is ^filent on that 
point ; but having faid, that if I was convinced the 
party aded under an hondl application of his licence, 
though erroneoufly, I fhould think him entitled to the 
moft liberal interpretation, it will be proper for me t6 
confider what the man did, that I may fee, fuppofin^ 
that th«^ has been a miflake, whether it was a mif- 
Cake of honeft condud, purely erroneous and innocent; 
thinking, that, if it is fo, it would be fufficient for the 
prdlmt cafe. The mailer takes the returned cargo 
on board, and comes to a port of this kingdom, and 
folicits the protection of a convoy, a£ling as openly 
and with as little concealment as poffible; there 1$ 
aodiing in the res fffta on which the imputation of 
fraud can be fixed. . Is there any thing in the licence 
to inflrud him, that he was not at liberty to take a 
cargo,, or to aift as if the blockade was in regard to 
him entirely relaxed ? If fo,fae would be bound to 
take notice of it; but I fee this diftin£Uon, which 
might reafonably affe£t the mind of a man going in 
under fuch a licence ; — he goes in under the direfk 
authority of the belligerent, and might fuppofe his 
privilege more extenfive than that of a neutral veflel 
< previoufly there. A neutral has no right to fay, I 
am here accidentally, and therefore I have a right to 
take out a cargo notwithftanding the blodcade; but < - 

jthiif^ ^»fi; go^ in with a permi^oxi, whicli ti^e9 off, 
.^tt);|iqn, .the firit and primary obj^ of the tiip^ka49!» 
tl^ pxohiibit^a xif ^kipg in ^ c?rgp; ^ I tbi#^ 
jH»Jl^t cpQ^e l^im^lf tp b^ ^RtK^d |9 ^ 4iftnr 
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guifhed from the ordinary cafe of other neutrals pre* 
vioufly there. If any inconvenience is likely to arife 
from this; if government did not mean that his 
licence ihould ^}iave this effeft, it might have been 
diftindly expreffed; the provifo might have been 
inferted, that he fhould not bring a cargo away ; and 
then all perfons would fee a clear path before theni, 
and know' how to conduft themfelves in this very 
4elicate fituation. 

On the legal effefl; of fuch a licence, it is not necef- 
fary for me to determine. I fee no fraud in the in* 
terpretation of this licence, and if it turns out that 
this was the form in which licences were ufually 
granted, I (hall not think myfelf warranted to Jay that 
this man was guilty (if guilty at all,) of any thing more 
than an innocent mifapprehenfion ; and in a matter, 
in which I (hall hold fuch a mifapprehenfion to carry 
no confequences of penalty after it. 



 

. July 24th, 1799. This cafe having flood for in^ 
quiry, as to the ufual form of granting licences, the 
King's Advocate faid, he had obtained no particular 
information, but that after what had fallen from the 
Court he did not mean to prefs the matter any farther. 

Ship reflored. 



X799« 

Verification of 
papers by ctr- 
Ti«r-ma tiers, in 
7»hat degree 
required. 



In the fame Cafs. 

• On the hearing as to the cargo, July 1^5, i799^>'^« 
Jliing^i Advocate contended — That it mtift go to ffcutfeer 
^roof, • untefs all the rules of -pt^aSice were brofeeA 
«bwnj that goods fliipped in the enimy'ff coifttaf 

.-,,'1..'. ^ ^ xnfiT^ 
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were 
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were to be <:onfidered prima facie^ as the property Th« 
of the enemy, and could only be taken out of that '^ — :: — 1— 
prefumption by feir and unbiafied evidence, and not ^%l^* 
from evidence fupplied only from the enemy : That 
the bills of lading and atteftation m this cafe were of 
the latter defcription, put on board by the enemy 
ihipper; whilft the mafter, who was always expe&ed 
to verify his papers, to the 12th interrogatory fays 
only, ** that the laders of the cargo were Hollanders ; 
and farther he cannot depofe/' 

On the part of the claimant, Laurence zrgued-^ 
That if farther proof was to be required in this cafe 
it would be impoffible for owners of cargoes put on 
board carrier fhips, to obtain reftitution in any cafe 
on the original evidence ; as a carrier mafter could 
not be fo particularly acquainted with the feveral 
owners,' or know any thing of their courfe of trading, 
fo as to enable him to fwear to their property ; that 
the bill of lading expreffed account and riik, and 
there was an atteftation of property on board ; and 
that the mafter, fwearing to the 13th and 27th inter- 
rogatories, ^^ that all his papers were true, and that 
he knew of aothmg to affed their credit," did in efFe£k 
afford a fufficient verification. 

Judgment* 
Sir Wm. Scott. — ^The prefent application to the 
Court is to difmifs a cargo taken on board in Hoi* 
landj on the ground that the proof in the cafe is fuf- 
iideat according to the practice, or what ought to be : 
the pra&ice of this Court* I prefume it will not be 
contended, that no proof is neceffary in the cafe of a 
cargo ^kea on board m the enemy's country; and 

where 
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Th« where there hno proof arifinK from the documeats 



. or the depofitbnsy— ^the Court is not to confid^r fo 
^'ijoo .*' much what thit proof ought to be, as what is re** 
quired by the pi^^ice of the Court; for I fit here, 
not as a legiilator, but to.adminifter the law that I 
find exifting: If a reform is neceflary^ it mufl: be 
fought elfewhere : The Court is neither to make 
law, nor apologife for it, 

. The rule is, as I have always underftood it in the 
Court of Admirahy, that papers by themfelves prove 
nothing; — they are a. mere dead letter^ if they are 
not fupported by the oaths of perfons m a fituation 
to give them validity, Thofe who look back to the 
elaborate ezpofition of the proceedings of our Courts 
of Admiralty, in the anfwer to the P ruffian memorial, 
will find this to have been laid down as a funda« 
mental pofition, *' that the mafter muft' verify his 
papers/' It is true that, in the cafe of a carrier mafter, 
it may be expeded that the verification ihould be 
lefs pofitive, than where he is himfelf the agent ; but 
this is expeded, that he fhould depofe at leaft that h$ 
believes the cargo to be as averted in the claim ; lefs 
than that I never remember tp have been accepted in 
any cafe:— and if it were neceffary for me to apolo* 
gife for the rules which I find eftablifhed in this 
Court, I think this might be vindicatedt ojsl every 
principle of reaibn land juftice. When a cargo is 
taken on board in aa enemy'$ port, and tbat.porl 
blockaded, (which is a circumftiance of fome weighty 
as affording a greater temptation to fmud,) if.tlie 
xoafter is not required to fay ,^ea that bfi hMfWi the 
property to be as claimed, it wo^ild opf^ t;^ doci^ t9 
every, fort of abulia : But it j^ faid^ die siafter does 

go 
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go this length, in fweaiing « that all the papijrs are jj^ 
true," and that this amounts to a verification of the — j — r- 
property;— -fo he does, if you take that part of his 1799. 
deposition fubftantively, and apart from the reft ; 
but looking to other part^, and finding, that when he 
is aiked on the 12th interrogatory, what he knows 
cr believes ? (for he is examined to his belief,) he can 
depofe nothing, and that he has no belief, it is impof- 
fible to fay that this man's depofition confirms the 
papers, in the manner in which it is neceffary that 
they fhould be fupported. It is faid there are other 
papers which fupply this defeft, — the atteftations of 
the laders before the American GonfuL What autho- 
rity has an American Conful to adminifter an oath to 
Dutch fubjefts ? Such papers can hardly be taken as 
fworn documents, or if they were, they come only from 
the Dutch (hippers, the very perfons who, if there 
is any fraud, have been the contrivers of it. Under 
fuch circumftances^ Can it be realbnably or candidly 
addreffed to the Court to reftore this cargo imme- 
diately and without farther proof? — This, fhip goes 
under licence to a blockaded port, with a cargo ad- 
dreffed^ to one fet of merchants only— here are various 
parcels for a variety of different perfons, the mafier 
evidently knowing nothing of the matter, and there 
being no proof but from the Duich laders ; I muft 
% that I am not fatisfied ; the rules of the Court re- 
qmre farther proof, and I feel that it is a rule which 
1 could not relax without relaxing the eflential de- 
tMnds of juftice. 

" AmotA pray^ freight and expences f<Mr the ftip to 
1^ Wthtx^ on the cargOt 

Court. 
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jThe Caurt."^! am of opinion that the mailer is entitled 

to his freight and expences on tVo grounds ; if he 



msh * ^2id taken no cargo, he' would not have been liable 
to be flopped; and fecondly, having received this 
cargo fo improperly documented on board, he would 
have been liable to have been flopped on that ac- 
count, although he had not been conning from a 
blockaded port. 

Freight and expences given, and to be a charge 
on the cargo. 



juiyif^xh, THE HURTIGE HANE, Dahl Matter. 

1799. 

Breach of block. »rpHis was a cafe of a Danijh (hip taken in tbead 
tmli^iit] of entering i\it Texel, April 1799, having failed 

^^^^*' from a port in Barbary^ with an aflerted original 

deftination to Hamburgh^ February ,15, 1799^ 

It was prayed that the Court would permit a proteft 
of the mafter to be read, in which it would appear, 
that he was under the neceffity of going into the 
Texel from diftrefs and want of water ; and that his 
crew rofe upon him, and infifted that he (hould go 
into fome Dutcb port. 

Court. — This fliip was found in the aft of entering 
the Texel^ a faft by no means indifferent, but highly 
criminal, prima fade at leaft, and requiring a very 
fatisfaftory explanation. It is ufual to fet up the want 
of water and provifions as an excufe ; and if I was 
to admit pretences of this fort, a blockade would be 
^ nothing 
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nothing more than an idle ceremony. Such pre- The 
tences are, in the firft inftance, Extremely difcredited hake? 
on two grounds-^that the fedl is ftrongly againft them, ^ . ^^ 
and that the explanation is always dubious, and liable 1799* 
to |he imputation of coming from an interefted 
quarter. I am not deaf to the fair pretenfions of 
human teftimony, but, at the fame time, I cannot (hut 
myifenfes againft the ordinary, courfe of human con- 
duft ; I will not fay that cafes of neceflity may not 
occur that would afford a fufEcient juftification ; and 
I add, that if the party can fhew that they were under 
any great neceflity, and that, for four or- five days 
before, they could get into no other port but the 
Texel^ I would certainly admit fuch an excufe, fo fup- 
ported. But if they cannot do this, and unlefs it is 
proved, that in coming up the Channel there was no 
other port either Englijh or French^ but the interdided 
port of Amjierdam into which they could put, I (hall 
rejeft the apology. 

The proteft of the mafter, the mate and cook 
wa» admitted to be read, which f^t forth, * Their 

* voyage to Coffee in November ; that, during the time 

* they lay there taking in a cargo, they fufFered much 

* by bad weather, and were feveral times driven out to 

* feaj that on the 15th of February having com- 

* pleted their ladmg, the bad weather increafing,' 
y they were obliged to cut their cable and proceed 

* on their voyage, leaving the anchor buoy and 
^ cable, behind them; that on the 25th the wind 

* blew very hard with a heavy fea ; that the fea broke 
f pver their veflel, and forced the ring-bolts from 
Vout th^ deck) waihed away the quarter-boards with 

* two water cafks,^ and did a great des^ of other da- 

* mage J 
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July 19th, 

1799' 



mag^ i that cm the v 6th day of March they met 
with another hwfy gale of wind, which obliged 
them to jie to under their lower fails, that the 
forefail and fchooner fail were blown out of the 
ropes, and they were obliged to cut them away and 
bend new ones ; that the fea was fo great it made 
a free parage over the veflel, which caufed her to 
labour and drain very much, and flie proved fo 
lesi^y^ they were obliged to keep the pump con- 
tinually at work ; that on the 2 ill: day of March they 
moved the cargo to find out the leak which was at 
the bottom of the (tip near the foremaft, and after 
cutting away the infide planks they fortunately found 
and ilopt the leak ; that on the 23d they faw ScUly^ 
and on the 28th paffed Z>(?wr, and next day the 
weather was very bad with fnow and froft ; that on 
the 2d of April they arrived oflF Tarmouth near the 
fands, the wind then blowing a hard gale at eaft ; 
that they were obliged to fet all the fail the vefiel 
could carry, in order to clear the fands ;. that on the 
5 th their topfail was blown away, and the wind was 
fo violent thai: they were obliged to ?uc away the 
jib, and the fhrouds and deck were covered with 
fnow and ice, and it was with great difficulty they 
could work the veSel, and next day all the crew 
came to the mailer and told him, as they w^:^ in 
want of provifions and water, (they having been 
under fliort allowance for fome time,) and the fiiid 
veflel wanted repairing, that they defired him to 
proceed to the neareft port, and if he did not they 
wbi|ild take the command iroax him ; that he was 
under the neceffity of complying with their requeft^ 

and accordingly fleered /or Holland.*' 

Court. 
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' CaurL^^l have Bow^iieard the proof brought bkj The 
and I am to determine whether it comes up to the tefl: hak" 
which I have laid down, and to which I ihall certainly y^^ ^^ 
adhere^ that nothing but an abfolote and unavoidable '799* 
Afeceffity will juftify the attempt to enter a blockaded* 
port) confiderations of an inferior nature, fuch as 
the avoiding higher fees, or flight difficulties, will not 
be fufficient-^nothii^ lefs than an unavoidable necef-- 
iity which admits of no compromife, and cannot be 
refifted, will be held by me to be a juftification of this 
(»fence. 

The mafter fails under a knowledge of the blockade, 
b^g affie^^ with the general notiiication of the 
preceding year: on the 2Sth of March they pafled 
Dof^ery on the ad of jlpril they were oSTarmouth; but 
although the proteft is made to juftify the mafter from 
barratry and the crew from mutiny, and does there- 
fore, I muft prefume, contain all fa£ts neceflary for 
that purpofe, I do not fee that it is ftated that they 
were going into Tarmouth. If on the 3d of April there 
is fo much want of water and proyifions as to compel 
Aem to go into the interdifted ports of the Texel^ 
Why not go to the open and. permitted port of Tar- 
mouth on the 2d of jifril ? It is not alledged that the 
difcovery of fuch a want was firft made on the 3d — on « 
the next day, the weather becoming more violent, 
the crew came to the mafter and iniifted on going 
into the neareft port on atcount of want of water and 
provilions ; a third excufe is thrown in, that the ihip 
wanted repair ; but this is not mentioned in the de- ^ 

poiitions, and it appears not to have been a very pre^ 
0^ want, as the.fhip came afterwards back to England 
without difficulty 3 they infifted on going into tha 

neareft 
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HuRTiom 

Hank. 

July 19th, 

1799- 



neareft port» %ing, that they would otherwife take the 
command from him. It does not appear where tbuf ^ 
happened, nor is it ftated that the crew infifted -oa 
going to Amjierdam. The mafter fliouid have iaid^ 
** the Texel is fhut up, I will go to any other port ^'* 
He does not fcem to have felt this neceffity in aa 
equal degree with the reft of the crew; as he re-- 
prefents himfelf " to have been forced in reluflamlyJ* 
What was there then to carry him to this one in- 
terdided port only ? or what reafon was there that he 
could find no other than this, either a little to thi9 
north or fouth ? Is there that inevitable neceflity which 
is Tequired ? If fuch pretenqes as this were to be ad- 
mitted, 1 know very well that no oae cafe wx>uld 
come unprovided with an excufe. I fhall condema 
this veiTel ; if the parties think themfelves aggrieved^ 
they muft take the benefit of another Court. • .. 

Ship condenmed* 

On application for the matter's private adventure, 
C<?«r/.— Striftly fpeaking, perhaps it ought not to 
be granted in this cafe; — but as I wifh to (hew this 
defcription of men every degree of indulgence, I (hall 
recommend it to the captors to confent to it. 



Jmly X9th, 

1799. 



Breach of blocks 
ade of Amfltr- 
iam^ a «^/ 
taving t/cajftd 
the hUf ktu&mg 
first. 



THE WELVAART VAN PILLAW, 

BoTTER Mafter. 



/ . 



npHis was a ca(e of a Pruffian (hip, taken AprH 
1799 off Dungenefsj and proceeded agakift for a 
breach df the blockade of Amjierdam^ having*, fidted 
from thence with a cargo in March. 

For 



HIGH COURT OF ADMIRALTY. j^j 

For the claimant, Laurence faid -»— That there was •«. ^™* 

' WELVAART 

aa affidavit offered by the party, to fhew the igno- van i'illaw, 

ranee of perfons at Amjierdam^ as to the blockade of >/^i9th. 

that port, till the fecond notification  was publifhed • vii^iSfa 

there 12th April 1799; but as the Court had de- p*^^^ 

tarmined that ic ihould cpnfider the notification of 

June preceding to be ftill in force till it is recalled, 

it was unneceffary to mention that affidavit farther 

than to form a ground of exception on appeal. It was 

further faid, that the matter of the 'affidavit was aided 

by the circumftance of the capture not having been 

made by any blockading force^ nor near the mouth 

of the port, which raifed a ftrong prefumption that 

the blockade was not actually kept up ; that the rule 

which the Court had laid down refpefting the con* 

tinuance of a blockade by notification, applied to 

neutral ftates and (hips going iii ; that in refpeO: to 

(hips coming out of a blockaded port, the nature of 

a blockade prevented veffels lying there from having 

any other notice than the fa£t ; and that, if the a&ual 

blockade was not kept up in force, they had no other 

reafoh to prefume a continuance, and were not in 

deliilo for coming out as this veffel did, when there 

was no (hip lying near the port to prevent her. 

Judgment. 

Sir Wm^ Scott — There feem to be two grounds 
pn which fomething of an indulgence is claimed in 
the prefent cafe. It is faid that it was not a matter 
of notoriety in Amjlerdam that ^he blockade was 
ftill continued ; that a notification is addrefled to 
lieutral ftates, and therefore that a (hip in the block- 
aded port may plead ignorance. Bat I am to re** 
member that tbi$ is OQt » Dutch fbip but a fr^ffkan 

vox., II. K ibipi 
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The Ibip, and that it was the duty of the Pruffian govem- 
VAN^PiiLAw. ment, having received the public notification many 
 , . months before, to have communicated it to their fub- * 

July iptll, . ' , t" L 

1799- jefts in different ports. Another circumftance on which 
exemption is prayed, is, that Ihe had efcaped the interior 
circumvallation, if I may fo call it, that ihe had ad- 
vanced fome way on her voyage, and therefore that ihe 
had in fome degree made her efcape from the penalties^ , 
I cannot accede to that argument ; if the principle 1$: 
found, that a neutral veffel is not at liberty to coiiie. 
out of a blockaded port with a cargo, I know no other 
natural termination of the offence but the end of that 
voyage. It would be ridiculous to fay, if you can but 
* get paft the blockading force, you are free :— -this would 
be a moft abfurd application of the principle. If that 
is found, it mud be carried to the extent that I have 
mentioned ; for I fee no other point at which it can be 
terminated. []Vide Binkerf. Q. J. P. ^ib. i. ch. 1 1. (^)3 
Being of opinion that the principle is found, I fhall 
hold, that if a fbip, that has broken a blockade, i$ 
taken in any part of that voyage, (he is taken in delido^ 
and fubjefl: to confifcation. 

{a) Bynker/boeh is commenting on the order of the States 
General, 1630, in thefe words: In tertia fan<flione eleganter dif- 
tin^um eft, in quem portum naves exeuntes faerint compulfsc, ut 
nempe in ipfo aftu deprehenfae videantur, nam fi' in eum portum 
in quem deftinarant pervenerint, abfolutum iter inteliigitury* & 
ceffat publicatio. Sed ait disjun^Um, " haar etgen ofdaar de reyfe 
gedejlineert nvasy^ de quorum fenfu, & jure, dubitari poffet: Sane 
fi proprius portUs, et in quem dellinatum erat, iidem fint, res' 
quidem care^ omni dubioi : Sed fi Anglus^ qui ex Flandria deftinarat 
in Daniam^ in portum Anglicum compellatur> & enaviganfi, iter 
fuum profecuturu^, deprehendatur, antequam portum Danicum 
fubierit, mihi quidem in itinere Sc ifpo a6tu videretur depre- 
hendi, . nee quicqnam interefle portus proprius fibi, nee ne, quem 
antp fubierati ii non iter, quod inftitutttm eratf plane fueralr 
iimtaffl. . ' 
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THE JONGE PETRONELLA, Kens Mafter. 7«//i9th,: 

X799- 

THIS was a cafe <rf a Danijh Ihip which had failed Blockade of th» 
r vs w t/ii^iTf 1 PO"so^ theUoit- 

from Rotterdam on the aSth March 1799, and ed Provinces, 

was proceeded againft for a breach of the blockade of jj^^. runefor 
the ports of the United : Provinces, notified to foreign ^om^iumcatioii* 
ifiimfters on the 2 id M^rcb^ and inferted in the 
6a2;ette on the^6th March 1799 (a). ~ 

Gourt. -— There feems to be no queftion made as to 
the property of the.fliip; I do not think a week is . 
&ffident time to affed the parties with a legal know-« 
fedge of thb blockade, I fhall therefore reftore thi$^ 
treifeL Cargo refervettN* 

(a) Downing' Sireetf M^rch 21 f 1709. 
" The King has been pleafed to caufe it to be fignified by the 
Right Honourable Lord Grenville, His Majefty's Principal Secre- 
tary of State for Foreign AflEairg, to the Minifters of Neutral' 
Powers refiding at this Court, that the necefiary meafurea haTing 
been taken by. His Majefty's commands for the blockade of the 
ports of the United Provinces, the faid ports are declared to be 
in a ftate of blockade, and that all veffels which may attempt to 
enter any of them after this notice, will be dealt with according 
tp the principles of the kw of nations, and to the ftipulatlons of 
bich. treaties fubfifting between His Majefty and Foreign Powers, 
as may contain provifiohs applicable to the pafes of towosi placesn 
orports^ in a ftate of blockade/' 
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Joh ^Jd. THE TWO SUSANNAHS, Brarih Maftw. 

1799. » 

ftroceHsoffaie' nPHis was a cafc OH a prayer for compenfeition In 

of origi.a! value. valuc, for 3 cargo taken on board a Danijh fliip, 

!^;XJ:^'m reftored on farther pn>of 17th July 1799, on a fug. 

cate of juaificd geftion that the amount of the proceeds was con- 

tetznre; and ^ *^ . 

conduit mot im- fiderably lefs than the original value. 

^'''^ ' ' Court. — This is an unfortunate cafe ; the Court is 

▼ery defirous that full juftice (hould be done t?o the 
claimants, but the cargo is not equal to it ; there is 
no queftion about the feizurie, — that is juilified by 
the order for farther proof : The queftion is th^ni 
Whether the captors have aded fo irregularly as to 
make themfelves liable ? It is faid that it was very 
delirable that the cargo (hould be brpught here> and 
that it has been expofed to accidents by carrying it 
dfewJbere. It was however carried to Leghorn^ v/herq 
there is a (landing commiffion of the Admiralty 
Court, It is faid, that lofs has been occafioned by 
felling it too early. Perhaps it might have been 
better if they had waited ; but there is no fuggeftion, 
that the iz\t was made for any (inifter purpofes, or 
in any manner injurious to the property. Under thefe 
circumftances, I cannot think that the captors are an- 
fwerable for more than the proceeds, it not being 
(hewn that they have condufted themfelves otherwife 
than with fair intentions. 
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THE PACKET DE BILBOA, : ^^xf^rh, 

DfiPucHKTA Mafter. 



TT^Hic wa$ a cafe of a claim of an EngUjb houfe, shipment at th« 
for good$ fhipped on board a Spanijh veffel, by uu dtuvTry'rai- 
the order of Spanijh merchaats, hQiorehq/Hlities with ^Zd^li'Z 
Spain^ and captured December 1706, on a voyage "^"^ Particular 
irom London to Cartinna. , trade. 

Judgment. 
Sir fT/w. Scott. — This is a claim of a peculiar na- 
ture for goods fent by Britijh fubjefts to Spain^ fhip- 
ped before hoftilities, during the time of that fitua- 
tion of the two countries, of which it was unknown^ 
even to our government, what would be the iffue, 
between them. There appears to be no ground to 
fay, that this contrad was influenced by fpeculations 
on the profped of a war, or that any thing has beea 
fpecially done to avoid the ri&s of wan It is fwom 
in the affidavit of the claimant. " That this is the 
conftant habit and pradice of this trade ;'* whether 
it is the pradice of the Spanijh trade generally^ or 
only the particular mode of thefe individuals in car* 
rying on commerce together, is not material, as the 
latter would be quite fufBcient to raife the fubjed of 
this claim. The queftion is, in whom is the legal 
^le ? Becaufe, if I fhould find that tire intereft was ia 
the Spanijh confignee, I mull then condemn, and 
leave the Britijh party to apply to the Grown for th^t ' 
grate and favor which it is always ready to fhew ; the 
ftrofj>erty being condemnable to the Crown as taken 
btf^e hoftilitiei 

K 3 ThQ 
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Th* The ftatement of the claim iets forth, that thef^ 

Packet bk 

bjlmoa: goods have not been paid for by the Spaniard ; — that' 
^ ^^^ 5jh^ would go but little vi^y,— that alone would not do;? 
^799* there muft be many cafes in which Britijh merchantsf 
fuflfer from capture, by our own crui^sers, of goods 
ihipped for foreign account- before the breakings out 
of hoftilities. It goes on to ftate, " That according 
to the cuftom of the trade, a credit of fix, nine, or 
twelve months is ufually given, and that it is not the 
cuftom to draw on the confignee till the arrival of 
the goods; that the fea rifk in peace as w^ll as war 
is on the confignor, that he infures, and has no remedy 
againft the confignee for any accident that happen* 
during the voyage/' Under thefe circumftantefc, in 
whom does the property refide ? The ordinary ftaife 
of commerce is, that goods ordered and delivered lb 
the mafter are confidered as delivered to the Kronfigmee^ 
^ whofe agent the mailer is in this refped ; bat thitt 
general contrafl: of the law may be varied by fpecial 
agreement, or by a particular prevailing prStftice, that 
prefuppofes an agreement amongfl: fuch a defcriptiaai 
of merchants. In time of profound peace when there 
is no profped of approaching war, there would un^ 
queftionably be nothing illegal in contrading, that 
the whole rifle fiiould fall on the confignor, till the 
goods came into pofTeffion of the confignee. ' In time 
of peace they may divide their riflt as they pleafe, and 
nobody has a tight to fay they Ihall not ; it would not 
be at all illegal, that goods not (hipped in time of war, 
or in contemplation of war, ihould be at the rifle of 
the fliippen In time of war this cannot be per- 
mitted, for it would at once put an end to all captures 
at fea \ the rifli would in all cafes be isud on the con? 

12 fignor, 
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figBor, where k fujited the purpofe of proteftibn j on 
every comemplafion of a war, this contrivance would 
be pradifed in all confignments from neutral ports. " 
tothe enemy's country, to the manifeft defrauding of 
all rights of capture 5 it is therefore confidered to be 
an invalid contraft in time of war ; or to exprefs it 
mot& accurately, it is a contradt wJiicH, if made in 
war, has this efFeft ; that the captor has a right to 
ftee it ^id convert the property to his own ufe j for. 
he having all the rights that belong t^ his enemy, is 
WJthojrifed to have his taking poffeffion confidered as 
equivalent to an aftual delivery to his enemy; and 
the fliipper who put it on board during a time of war, 
muft be prefumed to know the rule, and to fecure 
himfelf in his agreement with the confignee, againftf 
the contingence of any lofs to himfelf that can arife 
from capture. In other words, he is a mere infurer 
^g^nft fea rifk, and. he has nothing to do with the cafe 
^ capture, the lofs of which falls entirely on the con- 
fignee. If the confignee refufes payment, and throws 
It upon the Ihipper, the fhipper muft be fuppofed to 
l^ve guarded his own interefis againft that hazard, or 
he has afted improvidently and without caution. 

The prefent contract is not of this fort ; it {lands 
as a lawful agreement, being made whilft there 
was neither war nor profped of war. The goods are 
fait at the rifk of the (hipper : If they had been loft, 
iKXL whom would the lofs have fallen but on him ? 
.What furer teft of property can there be than this ? 
lit is. the true criterion of property, that, if you are the 
^p^on on whom the lofs will fall, you are to be con- 
^dered as the proprietor. The bill of lading very much 
&vors this account* The matter binds himfelf to the 

^ ^ 4 ibipper. 
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Packet dr 
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Augvjf 6th, 
1799. 
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•Ria ftif^r, ♦• to delitrer for y<!m arid ift yodr trnkij^ 
j^iLMojJ! by which it is ta be underftood that the d^Kvery had 
""^^z? <stfe^ ^^^ been «nade to the mafter for the configftee, but 
*3^* tiwit he was to make the delivery in the name of the 
ihipp^ to the confignee, till which time the infei^ieftce 
is, that they were to remain the property- of the' 
Ihipper : as to the payment of freight, that is not 
material, as in the end the purchafor muft neceffarify 
pay the carriage : — ^The other confideration, Who 
bears the lofs ? much outweighs that,— neither does' 
the cafe putihew the contrary. The cafe put is— fup^- 
pofiag Spain ^nd England both neutral, and that fhefe 
g^ods bad been taken by the French and fold toigr^t 
profit^ to whofe advantage would it have been ? The 
anfwer is. If the goods were to continue the property 
^ of the ibippei^ till delivery, it muft have enured to 

bh bmeiit, and not that of the confignee* To mzke 
the lofs fall upon the fbipper in the cafe of the 
prefent fliipment, would *be harfti in the extreme* 
He (hips his goods in the ordinary courfe of traffic, 
by an agreement mutually underftood between th^ 
partiee^ ajid in nowife injurious to the rights of any 
third party j an event fubfequently happens which 
he ciouW in no degree provide againft. If he is to 
I be the fufferer, he is a fufferer without notice, and 

without the means of fecyrmg himfelf ; he was not 
called upon to know that the injuftice of the othet* 
party would produce a war beforie the delivery of his 
^oods : The consignee may refufe payment, referring 
to the terms of the contrad which was made when 
k was perfectly lawful ; and tmder what ctrcumftances 
and on what principles thie ihipper could ever enfotx:^ 
payment agiiinft (ho c6i&lignee is not eafy to difcovei:. 

The 
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The g^ods have never been delivered in Spain ; thef The 
were to have beei^ at the riikof the ibipper till de* suboa. 
ij^ery, and this mider a perfe^ly fair contra^. I ^,-^| 
ra^ft coafider the property to reiide (till in the ^tw^ 
Englift) merchant; it is a cafe altogether different 
horn oth^r cafes which have happened on this fubjefl: 
fi^ff^anie bsllo (a). I am of opinion that, on all juft 
Qpi;i(iderations of ownerfhip, the legal property is in 
the Britijh merchant, that the lofs muft have fallen 
on the, ihipper, and the delivery was not to have 
been made till the lad ftage of the bufmefs, till they 
had adlually arrived in Spain^ and had been put into 

' (a) In the Noydt Gedacbty Waalrave, 23d Augufi 17999 which 
was a fubfequent cafe of a fmall Dutch fifhing veflely transferred 
to the neutral claimant under a condition to reconvey at the end 
of the war* 

The Court, — A fale made by an eneihy to neutrals in time of war, 
itfuft be an abfolute unconditional fale : This transfer is evidently 
done only to cover the property during the war. The velTel con- 
tinues in the old trade, and is in every refpedi a Dutch veflel. — ^As 
to the cargo, — The value of the property is very fmall ; and it 
woold be of very Httle benefit to any party to fend the cafe to far- 
ther proof : 1 mud therefore difpofe of. it according to the pre* 
ponderancy bf the prefent evidence. The mafter, who, I mui^ fay, 
has fpoken very ingenuouilyy fays ** that the confignees reiide at 
Dort ; that he .believes the laders have an interell in the cargo 
now, but that it would become the property of the confignees on 
the arrival at Dort ; and he gives his reafon for this belief, that 
the lader told him foy'^-vt-on this authority the mafter undertakes 
to fwear that he believes it to be property of the perfons for whom 
it is claimed. It has been fettled by repeated decifions that this 
will not do — that neutrals fhould take upon themfelves the fea riHc 
and danger of the voyage, will not be allowed. In oppofition to 
whtt l\tk mailer (bites, there are only two certificates, which do 
not) I think, meet the point. ' What is there fwom may be verjr 
true I and yet the matter's account true at the fame time. I am 
inclined, therefore, to adhere to the matter's account ; and under 
it| I muff condemn this cargo as Dutch property. 

Ship and Cargo condemned; • 

the 
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The Ghar»aer, to fend out articks of this deteription W 
^^qualIvk^ the enemy, in direft violation of public treatite, m<3t 
"' -  of the duty which the owners o^e to their owft'gbi 

'li'799- * vemmenr, I (hould coftfidef k as an ad that wotiid^ 
affeft the neatral in fotne degree on this returned 
wyage ; for although a (hip oii her return is ftot liable 
to confifcation, for having carried a cargo of cbn* 
traband on her outward voyage, yet it woulc^ be i 
Kttle too much to fay that all impreffion is Acmi 
away ; becaufe^ if it appears that the owner had feot 
fuch a cargo under a certificate obtained on a falfe 
oath, that there was no contraband on board, it could . 
not but affe£i: his credit at leafl:, and induce the Court 
to look very fcrupuloufly to all the aftions and re* 
prefentations of fuch a perfon. The tnafter fays^ 
" That there was not more than was neceffiiry for 
the ihip*s ufe ;" but this prafltice is, even with* tbfe 
apology, fufficiently alarming, becaufe it has appealed 
that other fbips have been employed in carrying naval 
fiores to Batavia in the fame manner ; not as prin^ 
cipal cargoes, but in moderate quantitks, under pre^ 
tence of ftores for the fhip's own ufe, but wbkhv 
neverthelefs, were fold, as thefe were on their arrival 
at Batavia; it is apparent that the enemy inay be 
fupplied in this mode to a very great amount. 

What the matter fays in another place, is ralhef J 
contradiQiory to this pretence jhfe fays, •* That thefd/ 
was not more than would be Wanting far another 
fhip which he had a defign of purchaiing ^t Bataim 
Now, I muft fay that it could by no meams be al- 
lowed, that neutrals fliall be at liberty to ca^fy out a 
larger quantity of articles of this Aatu^e than su'i 
ws»ltingibr their oWn flii^'&'cKfe und^rd f]peculatit»l 

of 
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qf pujtba&ig other fhips, and that when they ar^ i^jie 
4^e, ihe ipeculatbn fhail be relinquiAed, and the 
c§0QQahand articles be then fold as ftores in the co- 



ma n^Aitifc'MMi 

bAioa q£ the enemy. If the fpeculation was origmaUy 1799^ 
C^d^j^EKi hna Jide entertaimed, on faikire of it, ti^ 
flirpsh)3 fltouhl either be brought back again^ o^ fold 
iftr fpoie neutral port of that quarter of the world ^ 
hr neuDrais can have no right to carry out double 
han$ of lihis defcription for a contingent purpofe, 
and th^x difpofe of theim to the enemy at their plea* 
fure. The matter fays, " That he was authorifed to 
purchafe a fliip ;" but there is no appearance of fuch 
a commiflion in the papers, nor are there any docu-- 
ments relating to it ; the articles were entered in the 
ijirace. as being for fale,.and the fad; has adually 
taken place, that they were fold at Batavia. The 
omer fweara that there were no prohibited goods 
(kftiQed for aiiy of the parties now at war. It is not 
cfaff^m this expreffion, whether he meant to fwear 
that it was not for the port, at not for the ufe of an 
ensmy 4 it is^ a very equivocal term — it was cer- 
4Mdy;^oing to an enemy's port, and if it was to be 
&ld there, in failure^f the fpeculation of purchafing 
^&ai^ there,' it wais then for the ufe of the 6nemy. 
Upon the whole, I think there was great reafon to 
bon^. this cafe to adjudication j it was a cafe very 
"ppsfer fo? enquiry. But after all the enquiry that 
hB8 been made^ I am of opinion that the property of 
tbe(£^ is fttfficiently clear, and that there is nothing 
pointBig to any <Ab^ than a Dani/h- intereft in the 
cargiK if I faw on - boar4 any thing of the nature 
of. what has- appeftred in fonie other cafes from 

Butaviaj I ihould ceitakty k>ok a little farther into 

• 
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Tfar ttj bot it appears t<) tne tfa^t the otiiward flifpffieiif:. 

M^IS^JJ^" from Copenhagen was fent under tfai^ manag^ihefit bf* 

^^ th " ^^^ matter to inveft the proceeds in the produog*^ 

S799* ' Batavia. If the general nature of the trafifa^tim- 

has rendered it liable to fufpidon, I can only fay thiMf^ 

it is a trade in which it is the duty of neUtrs&lfintd^ 

obferve a conduct perfedly drcumfpefb^ and confift^t^ 

with all obligations of good faith. But I am, imde^ 

all the circumftances, fatisfied that the property ifif at 

claimed, and I dired it to be reftored. ^ ^' '^' 

/ * _ • V 5 

^^^^6*, TH£ PROVIDENTIA, HmcH Mafter. 

Trade from the HTHis was a cafe 6f a fhip and cargOy having been > 
::e^?^od:ce ftopped in a Britijh port, 17th March 1799. «^ 
^^' '^Tro^Xt ^ voyage from Vera Cruz to Hamburg^ and claimed^ 
Settlement to fpr merchants ofjFfo/w^wr^. 

pr^erit^rf' ^ For the captor, King^s Advocate. — This is a claim. 
chamMXed. for a ibip and a very valuable cargo going from die 

Spanijh fettlement of Vera Cruz to Hamburgh oit be- 
half of merchants of Hamburg. In the papers there is 
nothing appearing to affed the property of the fhip and^ 
cargo ; but it is to be confidered that the claimanria 
this cafe has been a frequent claimant during the wsr," 
and mutt be a gentleman of nmch experience in; 
the pradtice of thefe Courts; and therefore it isndf 
to be wondered at, that all the documeiUs 3r« fooiid 
regularly in order and prepared ; there is, howeveiV' 
fomething in the chara£ler and condu& of the matter 
« in this bufinefs, that does raife a very reaibiiadl>iejftKf^' 

piciott 



piokm oin tbW ground of property. Vfhen he; was in*: 

ftft caHed iipon for his papers he refufed to deliver p^°^">^^^ - 

th!^i9,ub liU he had confulted his correfpondait in' ^-^-^^ *^» - 

temiy^'dod. the captors were obhged to take out a. 

iHPtntioix againft him for the purpofe of obtsuniog^ 

tbem : there is, belides, fomething peculiar in hi$< 

cbaiaAer and ihuation ; he is a young man of tweaty«» 

fi^ yearsy who appears to have been engaged prin* 

dpally, before this voyage, in travelling into Spdin 

and Englandy for the purpofe of acquiring languages ; 

he then goes to Hamburgh and without having handled 

a rope, for any thing that appears, -he is made mailer 

of this veflel, and entrufted with this very important 

commiflion to the Spanijh colonies, — a trade for which 

he might have had abundant opportunities of forming 

fecret arrangements in Spain^ and in which he is more 

likely to have been employed in faft by Spani/h mer-. 

chants than for thefe gentlemen of Hamburgh for whom 

the prefent claim is given. 

Thefe obfervations go to the queftion of property^ 
but it is perhaps unneceffary to agitate that queftion in 
the prefent^cafe, as there is a more important queftion 
of law involved, on which, it is fubmitted, this fhip 
and cargo will be liable to confifcation. It is fcarcely 
neceflary to fay^ that this is the principle of law that 
ms applied to the colonial trade of the enemy in the 
war of 1756; and which has never fince been de* 
parted from by this colmtry : The principle was not, 
SH it. is fometimes reprefented, founded pn the cir* 
CumftftncQ of adoption into the enemy's trade by 
vifttie/of fpecial licences or paftes ; but it refted on 
the. brpa4 ground of interpofition in the trade of a^ 
beUigereAt#„ which bad not h^en before open* That^ 

' tbi« 
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The this is the foundation of the law, appears from this 
Pno yiDEN TiA. cii-cumftance, that in the courfe of that war the ufe of 
^jr^ i^th, licences was Isdd afide, yet ftill the property ts}ken in 
that courfe. of trade was made fubjed to condem-' 
nation. Another expedient was alfo reforted to^ of 
fending the produce to Monte Chrijiiy in the firft in^ 
ftance, and of taking it from thence, without goi»g at 
all to the French ifiands ; but ftill that was confidered 
as an evafion, and confifcation ftill followed. 

That the trade with the Spanijh colonies was not 
an open trade, and that it was an objed of great 
jealoufy and monopoly to the Spanijh goveram^nt, 
appears evidently from the inftruflions to the mafter 
in this cafe : *^ He is firft direfted to obtain a fpecial 
permiffion from the Spanijh government to go to 
Vera Cruz ; and, if it fhould be required of hkxa to 
return back to a Spanijh port, he is to reprefent it to- 
be impoffible, becaufe in that cafe they would be 
taken by the Englijh / *' and he is to ufe every means,** 
by prefents to the governors, to prevent it ; he is to 
ufe his utmoft endeavours to be allowed to clear out 
for Hamburgh and at worft to pay the Cadiz duti«.** 
It appears, therefore, that the danger of capture wa* 
in view, and an objeft of chief confideration with all 
parties; and therefore it is, tha,t this expedient of 
giving bills on Hamburgh conditional on a fafe retura, 
is reforted to ; it is a cafe, therefore, that comes ex* 
prefsly under the principles^ of the war of 1754s, 
Thefe are found principles and have never been 
abandoned by this country: Circumftances had oc* 
curred to occafion an opening of the French colonial 
trade before the prefent war ; but the Spanijh cobnki 
trade has ever cpntmued an objeft of great jeaioufy, 

and 
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and has never been opened to forCTign flirps,  artd thei'e- - The 
fore as to thtm the old prfnciple ftill applies in foil forte. -^ j. 

For Ae-^hdmants, Arnold and Laurence — TKe ^T^^^ 
^efiifal of the mafter to deliver the papers on the firft 
appIic^tioilL has been fo far explained j that it fe al- 
fe\^ed ft) have proceeded frorti miftake rather than 
fro^ any coiifeioafiieis of a fraudulent cafe ; no iitt- 
ptttatKHi therefore ariies from that circumflance that 
requires any* stafwer. As little occafion is there to 
Yindkate tie charafter of the man from the fufpf- 
«6as thrown upon the former part of his hiftoryj 
.whatev«^ were his engagements in Spain it is not proJi 
bsMe that they had any conneftion with this cafe: the 
^f^ dated afe fdfBcient to refute fuch a charge ; htf 
Jrired at VLamburg till 179^1 j his travels xtAo Spaiti 
tookphce between that time and 1796 — 3 perfo3 
trhen Sfain was itt alBance with us, and when theref- 
lore it was not very lifcely that frafud fhcmld hav^ 
been concerted againfl this country. In tj<j^ h^ 
returns again to Hamburgh and it was not till twd 
years dfter his return that he fets out on this voyage^-* 
i very tardy e;*ecution truly of any fraudulent trade, fo^ 
.#bich he muft be fuppofed to have made his arrange^ 
ments long before ; there is nothing therefore to \xsa 
]»each the clairaV unlef^ the principle of law whieh 
kib^ been ffarted, can be maintained as applicable to  ' 
ftid cafe* The praftice of the war of 1756 ha^ beert 
Med oh ; and ir is ikid, that although veffefe' imder i 
^>eciaMicence iu^e condemned as* viflfeb adopted iirfaf 
the enemy's tradie', k v^aa not folely on the ground d 
the i^cial licence that this principle wad feftainey? ?*-^ 
tee it niuft be rdnctttfaeried thfat the principle wa^ 
ftfft fet upi to meet the cafes of Ihiptf feilirig' und^ 
fttofefpecial liccaces*, and if it ^^as aftetwairdd extaadetf 

VOL. ii« li to 
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p»oviI«NTiA. ^^ ^^P^ without licences, or to cargoes taken from 

"■ — Monte Chrijiij it was merely in profecution of the fame 

1799. ' purpofe, of counterading the fraudulent tiade of the 
enemy, which had. firft fhewn itfelf under the con- 
trivance of thefe fpecial licences, and of which the 
later pradtices were but a variation for the purpofes 
of evafion ; it did therefore ftand principally, and in 
its origin, precifely on the circumftance of adoption 
by means of thefe licences ; and this will ftill farther 
appear, if it is confidered that before that period, in the 
war of 1744, (hips taken on a voyage from the French 
colonies, were releafed before the Lords of Appeal* 
, But if it were granted that the interpofition in the 
trade of a belligerent, not before open to foreign 
trades, made fome part of the principle of that war; 
k would not apply to the cafes? of this war, for in the 
iate praftice of this Court during this war, thefe have 
been a variety of cafes from the French and Dutch 
colonies, in which the Court has either ordered farther 
proof, or reftored in the firft inftance, by no means 
confidering them, therefore, as concluded by this 
circumftance* It is faid that this has happened from 
a vaifiation of hGts only, and that circumftances had 
pccafioned a general opening of the French co- 
lonial trade before the war — ^ but that is not correct j 
ibr the opening of the French trade was not till (out 
days after the declaration of the war by the decree of 
the Convention J the previous opening having been 
only occafional,and under a difcretionary power granted 
to the governors, for the purpofe of. obtaining fupplies, 
and preventing the danger of famine -^^ a fort of re- 
laxation direaiy tendmg to (hew, that they were not 
generally open, and carrying with it a direfl: refutation 
of ^he argument,^ attempting to raife a diftindion for 

the 
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Bie legality of the French colonial trade, as arifing out t^* 

of any previous alteration in their fyftem. It is faid .' 

that no fuch alteration had taken place m^pain ; *— but ^""^(^^ 

it certainly had ; and though the Spanijh colonies had . 

not been thrown open fo foon as the French^ yet they 

were opened before the breaking out of hoftilities 

between this country and Spain^ as will appear by the 

order to our cruizers^ in whi^h the trade from the jamt^ry %$^ 

Spanijh colonies is exprefsly mentioned, being con- *'^ 

iidered evidently, as a trade equally allowable, as the 

trade from the Dutch or French colonies, and (landing 

on the fame footing, whatever that may be. 

But it is faid that the evidence in this cafe 
affords proof to the contrary; and that it comes 
within the more ft rift clafs of cafes which occurred 
in 1756 ; as there is that fpecial licence to be 
found in this cafe — but there is no fuch licence on 
board.; the King's Advocate relies on the words of 
the inftruftions to the mafter, but they by no means 
import fuch a fpecial licence, nor is there any trace 
that the perfons engaged in this bufinefs ever con- 
caved that they were engaging in an unlawful trade. 
iThe Court has an opportunity of feeing every thing 
relative to this veffel, as well with refpedt to her 
outward, as to her homeward cargo* The voyage 
to Vera Cruz is not mentioned as a thing uncertain, 
nor as a matter of experiment ; there appears to have 
been no hefitation or doubt in the parties^ whether 
they ihould be permitted to go to the Spamjb co<< 
lonies or not, it is mentioned in all the papers as an 
objeft fully in their own power j the inftruftions are 
given in the moft unreferved manner^ ** That if 
cochineal and indigo were cheap at the Havannah^ the 
mafter was direfted to purchafe there j'* fpeaking of it 

L 2 as 
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Tb* as a trade by no means new to the parties. *• But if 

Providentia. , * , 

he could not get any thing but fugar, for which the 

^79^, ' veffel would be too fmall, he was to get a pilot, and 
proceed to Vera Cruz^ taking particular care firft to 
obtain the governor's licence ;" but this is perhaps a 
licence neceffary for any fhip going there, in the nature 
of a Ciiflom Houfe clearance, and not to be coniidered 
as a licence, granting a particular exemption from the 
general reftridions of the colonial trade ;— the prices 
and commodities are all fpeoifically mentioned j— flxew- 
^g 3g^> that the accomplilhment of thehr objeS: was 
not a matt^ of contingeacy, nor of uncertainty and 
doubt to the parties* 

It appears^ that a general provifo of ^panijk licences 
was " to return to a Spanijh i^on^^ and that it was a 
great objeft with the parties to prevent this Condi- 
don ; all means were to be ufed to obtain a licence for 
Hamburgh and at the worft the mafter was to pay the 
Cadiz duties. Froni this it appears what was the 
motive of this reftriftion — that the permiflion tp go 
to Vera Cruzy is to be tafcen as a ceremoi^ial to which 
all foreign vefTels, and perhaps all Spanijh veijels are 
fubjeO:, for the purpofe of fecuring to the Spamjh go- 
vernment this duty ; in this cafe tbe mafter had com-» 
plied, and had obtained a certificate, dating in geaeml 
terms that he had psud the royal duties, mA pointing 
to no fpecific favor or indulgence. This is the fair 
import of the licence that is fpoken of in the ii^. 
ftrudions ; but whatever might be itstiature, it would* 
not of itfelf be conclufive after the cafe which has 
occurred in this Court, in which although a Ijphd wa» 
found on board obliging the mafter to return \o France^ 
yet notwithftanding it appearing in evidence on the 
mafter *s oath that he did not intend to return io France 

but 
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bat that he was aSually gomg to Gottenburgy that 
property was reftored. On thefe grounds, therefore, it 
is fubmitted, that this veflel was found in a trade not 
unlawful — that the proofs of property are full and fa** 
tisfaftory ; that there being no grbund of detention the 
parties are entitled to reftitution ; but farther, that as 
they have fuftained great lofs by this feizure, a lofs im- 
pofed on them without reafon and without caufepn their 
part— they are entitled to a full indemnification (a)w 

Judgment. 
Sir Wm. Scott. — This veffel was feized in the har-r 
hour of Penzance in Cornwall on a voyage, not dif- 
puted, from Vera Cruz to Hamburg. It appears 
that the mafter fliewed fome relufla^ce in delivering 
up his papers, or at lead in fubmitting them to in- 
fpeSion, which has been attended with much incon- 
venience to himfelf, as it has furnifhed grounds of 
fufpicion and argument againft him ; I do not, how- 
ever, fee much ground of accufation againft him ; it 

(a) On a fubfequent day, Augujl 7, i8oo» the demand for com- 
penfation for lofs fuftained, owing to the low price of fales, came on 
to be heard on petition. The principal lofs was ftated at the difFer- 
JFnce of the prices of the markets of HamBurg anti London- But it 
was anfwered,' thatjthe qrigii^al prayer on the pa ft of the claimants 
was to bring the cargo from Penxance to London for /ale , — that a 
\vi(h was expreffed by them to fell in a private Manner, rather than 
by public fale ; and bail was offered to the amount of the invoice 
price only : — This being not acceded to on the part of captors^ the 
propofal went off ; and the cochineal was fold at laft in London by 
the agent, after reftitution. In the argument a material quefti )i> was 
ftarted, Whether the King, in his office of Admiralty, would be 
fubje£l to coft or damages? But the Court being of opinion that it 
was a cafe of juftifiable feizure, and fit to be brought to adjudica- 
tion, and that the damage which had been fuftained was owing to 
the condud of the parties thcmfehes, or their agents, difmi fled the 
petition without entering upon that point of law* 

L 3 is 
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PnoTiDitMT A ^ ^^^ ^^^ ^^^^ ^^ ^ ^^'^ refufipg to fubmit to a lawful 
"  .  cruizer of this country at fea, but it is a cafe of a 

*V99. * ^^^ coming into a port, and there meeting a perfon 
claiming as deputy of Lord Mount Edgecumbe Vice- 
Ad miral of Cornwall^ under the fanftion of a com* 
miffion, which a neutral mafter might not very well 
underftand : that there was any particular reafon of 
difmgenuous craft for fuch a refufal on his part I 
do, nor fee, as it is admitted that the evidence of the 
property of the (hip and cargo is complete. The 
deftination alfo is fully proved ; there could be no 
reafon, therefore, for withdrawing the papers from 
inquiry ; fomething has been faid refpedting the cha- 
racter of the mafter, that he is a ybun|; man, and had 
lately been travelling in Spairiy both founding a fufpi- 
cion that he does not ftand in this trade in the ^ha-t 
rafter of mafter of a neutral veflel : but I fee no 
reafon why, beqaufe he united rather a larger fcope 
of information, he might not alfo be competently 
acquainted with the navigation of a veffel : there is 
no appearance here of that ftrange animal, a captain 
of the colours, or captaijn of the flag, or any cha* 
rafter of that kind j he travels previoufly to the yeaF 
1796, but thi^ voyage does not be^in till 1798, and 
I do not think that his travels are likely to have 
given rife to any frai}dulent proceedings in this cafe ; 
I {hall therefore take the cafe clear of any objeftion of 
that fort, and confider it only as a queftion of law as 
to the legality of fuch 9 trade. Whether a neutral 
fhip can lawfully go from her own port in Europe ,to 
the colony of an enemy, and there lade a cargo axul 
return with it to her own port ? 

Qn this point much has been faid on the policy 

an4 general reafonmg of reftrifting the trade with 

'■'■■■■ < ' the 
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the colonies of the enemy durinc a war ; this is a wide fhe 

Providekitia* 

field, into which I Ihall not enter any farther than is '- 

neceffary ; I (hall look principally to the King's in- ^''{f^^. 
ftruftions to his cruizers as the fafeft guide for this 
Court to follow ; all reafoning on general principles 
on this fubjeft depends much on fafts of a very 
dubious nature, not fufficiently known here, either 
to the Counfel or to the Courf ; and as the fuperior 
Court has not given any nile for the direftion of this 
Court, I fhail think it the fafeft method to adhere to 
the King's inftruftions, and extraft from them what - 
I conceive to be the meaning of them. 

The firft inftru£kions were, to bring in all fhips ^* •^"T*^"' 
which had been trading with any colony of the Appendix. 
enemy : but this country afterwards receded from 
thefe directions ; and the fecond orders were, " to 8th januaty 
bring in all fliips laden with the produce of the We/i^^^^ 
India iflands, coming direftly from the ports of the 
faid iflands to any port of Europe. I cannot but con- 
fider this as an abandonment of the former law, and 
I cannot but think that a cruizer taking this inftruc- 
tion, in conjtinilion with thofe which had been given 
before, rauft have inferred, that it was no longer the 
intention of government to bring in, and much lefs 
ro cohfifcate, cargoes of Weji India produce, unlefs 
coming to ' fome port in Europe : this was followed 
by inftruflions now in force, which direft the bringing 45th January 
in of all veffels laden with the produce of the French *^^ ' 
afid Spanifb fettlements coming direftly from the 
ports of fuch fettlements to any port of Europe^ other 
than the ports of that country to which the vejfel her 
longs. It is certainly not laid down in the negative 
that they fliall not bring in fuch veflels as are coming 
from fuch fettlements to their own ports } but looking 

L 4 at 
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Tjw at the former inftruflions, I thiqk it was a ftrong ad- 

; : — jnomtion to cruxzers not to bring in fucn mips, and I 

'^Tfoof^^*' belieyCiit has been generally fo qnd^rftopd and acted 
upon by them ; and in this Court, cargoes brought 
from Surinam to ports in Europe to which the veffels 
l)elonged^ have been uniformly reftored on proof of 
the neutrality of the property. ' 

' If then this is fo intended. On what ground is it 

to be contended, that this fliip and cargo, being ad- 
mitted to be going to Hamburgh are fubjefl: to con- 
demnation ? The only ground on which it has been 
argued, is the fpecial licence from the Spanijb gon 
vemor ; add it is faid that It was intended only to 

' allow the trade to fuch colonies as were generally 
open, and not to thofe where a fpecial pafs is neceff 
fary* But where do I find that di(lin£tion in thefe 
iixftrudions ? If it was fo ihtended, it ought to have 
t)een exprefsly inferted as an exception ; there is 
nothing in the general terms to direft neutrals to fuch 
interpretation } it would be, therefore, to operate with . 
furprife upon them, and to miilead them into a trade 
\0 their own undoing to put fuch an interpretatbn 
ppon the King's inftrudions \ unlels it can be fhewn, 
that it was the particql^ meaning of the inftrudion^ 
%o except veifels under this licence, I muft hold, that 
}t is not in the terms of them to inquire whether they 
are going with a pafs or not — fo I underftand them } 
and till I am inftru£^ed to the contrary by the fu? 
perior Caurt, 1 fh^ll fo interpret them, as importing 
J 3 general permiffion, and as not affefted by ^e fpe? 

Ipial liceAce^ the law being fimple and ni^iver&l ill iU 
l^guage, and there being nothing to lead me to think 
that there wfif v^y fu9b referv^ in the mind of ttra 
j^giftature^^ 

put 



HIGH COURT OF ADMIRALTY. 153 

iBut I am no way fatisfied, if it were neceffary for The 

me to go farther, that there is luch a hcence m this 

cafe ; the h'cence Ihould neceflarily be fuch a one as ^"^ij^'^. ' 
connected itfelf with the circumftances of this war, 
giving permiffion to a fhip to go where {he would not 
be allowed to go in time of peace. If it was only a 
remiflion of colomal forms — I do not think it would 
be fuch a licence as could fupport the argument 
which has been raifed upon it in this cafe. It has, I 
think, been admitted, and it has appeared in this cafe 
aad others, that the Havannah is generally open, 
but that Vera Cruz is the fandlum fanflorum of the 
Spanijh fettlements, and watched with peculiar jealoufy ; 
and I am not fure that even Spanijh veffels do not 
require fomething of a permiffion from the govern-* 
ment to legalize a voyage from one country to ano- 
ther j—^tbe reference to the Spanijh governor of the 
HavaTinab feems to have been made as a matter of 
£Qurfe in the ordinary condud of all trade to Vera 
Cruz^ as a fort of clearance to authorize the voyage* 
As to the condition to return to fome port of Spain^ 
whidi, from his paying the Cadiz duties, it is faid 
Jnight be impofed upon the mafter, I fee nothing in 
that which will particularly afFeft him, after the 
various cafes from Surinam^ in which, although bonds 
had been given to return to Holland^ this Court has 
reftored, on the mafters' making fatisfaftory proof 
that ttey did not intend to comply with the condition, 
and iiuended to fubmit to the penal forfeiture. I 
cannot fay there is any thing in this circumftance that 
can fobje£t this cargo to confifcation. 
• Cafes refpe£Hng the trade of neutrals with the tcHo- 
ftio of the «iemy are of confiderable delicacy ? and 
therefore I think it has been properly brought before 
^e Court J Bi^t I reftore l^oth fliip aud cargp, 
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^guji%ih, THE CALYPSO, Speck Mafter^ 

Acafeofpitv TTHis WES a cafe of a fhip and cargo taken 13th 
^^"Sempfofl February 1799, on an afferted, voyage from 

neutjr I to-rovcr Cayenne to Hamburs:^ and claimed for Mr. Beckmann^ 

enemy s propter- -% rr r^ 

ty, at to goods and Meffrs. Ecchardt and Co. of 5/. Thomas. 

mixed up with 

](,'&c. &c. Frau^ 

dulentdeftina- JUDGMENT. 

trade. Sir Wm* Scott. — ^The Court has very frequently to 

lament that its duty often calls upon it to condemn 
.the property of neutral merchants on fome ftrifl: prin- 
ciple of law. The circumftances of this cafe moft 
efFeftually relieve it from fuch concern ; for it is a 
cafe that I may fafely pronounce to be poifoned with 
iraud in every vein ; and the Court feels a fatisfac- 
.tion in executing that duty which it owes to the 
general intereft of mankind, in reprobating and ex- 
pofing fuch pra£lices : The truth of this tranfadion 
cannot be better defcribed than in the words of one 
of the letters found on board : " In fhort, the moft 
artful tricks that can be devifed to elude the enquiries 
of the EngUJhj muft be put in pradice ; for they muft 
jiot difcover the real deftination to Cayenne ^ That is 
the text, — ^and it appears to have been followed up 
with as much zeal and induftry as could poflibly be 
exercifed. 

The firft point that I fhall confider is the property 
of the veffel j on this great doubts arife, fay which I 
mean, not arbitrary doubts, but legal and judicial 
doubts ; fuch as muft make a reafonable impreifioa 
on every one that attends to the evidence of the 
cafe : as a cafe of. fimple doubt, it muft: be a cafe 
for further proof. It is an American veffel under the 

name 
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name of the Lad^j Walterjiorf^ (a lingular name for 
an American fliip,) faid to have been purchafed at 
New Tor k by Mn Beckmann^ of Si. Thomas^ in 1797 ; 
from whom, the purchafe was made does, not appear, 
it is nowhere mentioned in the papers^ the mafter 
knows .nothing of it; (he might therefore have be- 
longed to a French owner, or to one of thofe colo- 
comotive fugitive perfons, whofe charafter, like Mn 
Beckmann*Sj it may not be very eafy to determine. A 
mafter is pnt on board, of a character no lefs equi- 
vocal, he is reprefented as a Danijh fiibjea — but 
when at home always refides at New Tork. It may 
be proper alfo to confider the charafter of the af- 
ferted proprietor Mr. Beckmann^ who was the firft 
purchafer^ but afterwards transferred a part to Mr. 
Ecchardt ; according to the matter's account he refides 
»t Hamburgh but in faft, we find him every where 
but at Hamburg -— he is at New Torkj iat St. Thomas^ 
.at Cayenne^ Parisy and Rochelle ; there is no evidence 
mentioning his conneftion with Hamburgh but the* 
.depofition of the mafter — a perfon certainly not en- 
titled to entire credit, the papers all defcribe Beckmann 
and Ecchardt as incola hujufce infula^ i. e. St. Tbomai^ 
tinder this contradiftory evidence, therefore, feeing 
that in the courfe of this tranfaftion he appears at 
New Torkj SttTbomas^ Cayenne^ Rochelle^ and Farisy 
and nowhere elfe, and that the mafter defcribes hiih 
as refident at Hamburg ; it would be impoflible for 
ine to pronounce him to be a bona fide refident mer- 
chant of that place ; and the lead that the Court could 
do would be to require farther explanation of the 
mercantile fituation of this gentleman ; as to the 
^ther aflerted proprietors in this bufinefs, their 
- * national 
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Thfe Mtwna! charader is not impeached — '- but I cannot go 
CiicTpyd, jjjQ length contended for, and conlider them as perfons 
jf<sr^ 9(11^ (b pure, and purged of all podible mala fides as has been 
reprefented. When I find them appearing before th^ 
magiftrateat St. Thomas ^ i^Auguft \']()'jy and making 
oath, ^' That the deftination of that voyage was to Su» 
rinam^ and from thence to Hamburg^** although I am 
fatisfied in my own mind, that there never was the leaft 
intention of going to Surinam^ I cannot think thein 
entitled to all the panegyric that has been beftowed 
upon them ; I have faid that there was no intention of 
going to Surinam^ and for proof of this I refer to the 
matter's anfwer to the 7th interrogatory, where he fays, 
*' That he went from New Tork to S/. ThomaSy and 
there took in a cargo for Surinam^ but was, in the 
courfe of the voyage, forced to go into Cayenne by a 
mutiny of his crew/' But I obferve that when they are 
there, the cargo is immediately fold and by Mr. Beck* 
mann the owner, who was on board ;— this circumflance 
is, in my opinion, fufEcient to prove the faliehood of 
the afferted deftination to Surinam ; why a crew going 
IQ Surinam fhpuld choofe to force their way into Ca^ 
yenne is not very eafy to conjedure — it i$ ne^r Surinam 
—A moft unhealthy place, and what is not in itfelf very 
attradive, without fome fpecial reafon, to neutrals, a 
very unfettled French colony at this time. But fuppofe 
^n owner carried in by mutiny a.nd force ; the firft 
ftep would naturally have been for fuch an owner to 
have proceeded in fome way againft fuch delinquents. 
He does nothing of the kind, but immediately fets 
about felling the cargo with all poi&ble compofure 
and a&ivity, and ads throughout like a man ex- 
tremely willing to fubmit U the force put u^n him. 

There 
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There is loo much reafon to conclude that the whole The 
was a matter of the fame contrivance that appears to »■ 

have been attempted to a like eflFed in the fubfequent ^^'^^'f^ 
voyage (a). 

As to the papers, they are in no degree authentic 
cated, the ^pafs is not that defcribed by the mafter, 
he fays, '* It was obtained on his oath/* This in* 
ftrument does not fo defcribe itfelf, but appears to 
have been granted on the oaths of Ecchardt and 
Beckmann^ therefore the papers are by no means duly 
verified by the mailer; and. if they were, it would 
not be too much to fay that his evidence* could not 
give effe&ual aid to any tranfadion whatever ; I need 
not travel back far to find that he has been guilty 
of direft P^ijviry in his former management of the 
concerns of this ihip, and as for the late merit 
claimed for him from his difclofure, I can give him 
Jittle credit for it confidenng the circumftances under 
\vhidi he has appeared ; when we find him ftained 
with perjury in Auguft 1798, to give him credit fot* 
pure and unblown integrity in January 1 799, ie 
neither a moral or legal way of eilimating the credit 
(^ men ; the matter being difcredtted, and the papers 
unverified, it would of courfe be a cafe of further 
pnx)f at the beft, with refped to the {hip, confidered 
upon the evidence applying merely to itfelf and in* 
dependentiy of any connexion with the cargo. But* 
I do not thin^ that the Court is limited to this? 
view of the tranfadion only without confidering the 
Circumllances relating to the cargo as they fknd 
qonneded with the charader and employment of the 
"veflel, becaufe the ufe and occupation of a veflfel are 

ifi) In the lad outward voyage to Cayenm : The mafier on 7th 
interrogatory, 

extremely 
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The extremely proper to be confidered ; for if the whote 
of the res gejia (hews the parties to have been habi- 



Au^ji 9th, dually, and throughout this tranfadion, employing the 
Ihip in fraudulent purpofes, it muft very materially 
affed their claim to farther proof refpeding the pro^ 
perty of the fhip. It has been faid that falfe papers 
will not, by the law of this Court, neceffarily lead to 
condemnation if the proof of property is clear ; and 
that papers falfe as to the deftination, will not (land in 
the way of reftitution, under the praftice of the Ad- 
miralty of this country. It has been faid alfo, and 
truly, that ,the evidence refpeSing the cargo does 
not generally affefl: the fhip ; as it may frequently 
I^appen that the owners of the cargo will, from 
luft of gain, put on board falfe papers without the 
knowledge or privity of the owners of the fcip : But 
it; is a very different cafe when the ihip and cargo 
belong to the fame perfons ; and although I will 
not fay that falfe papers would, even in fueh a cafe, 
n.eceffarily lead to the condemnation of the fhip, yet 
when the firft cafe is only a cafe of farther proof, 
falfe papers put on board by the common owners 
of both fhip and cargo cannot but very materially 
affeO: their claim to that indulgence : What then 
have been the habits of this veffel ? As to her em- 
ployment, it will not be contended that it has not 
beeji fraudulent throughout* In the firft part of the 
itiftory of this fhip we find her failing from S/. Tho- 
mas oftenfibly to Surinam^ but putting into Caymne 
with Mr. Beckmann her principal owner on board, 
and, as it appears evidently, I think, from other cir- 
cumftances^ by his concurrence and contrivance. 
From Cayenne fhe fails ..again,' on a pretended def- 
tination to Hamburg^ but puts into Rochellcy with 

- Mr. 
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Mr. Beckmann ftill on board, and the cargo is there The 

AT r % r CaLTP«0. 

difpoled oh - 

That Mn Beckmann went to Hamburg or held any ^"ij^^^ 
intercourfe with that place no where appears, except 
in the evidence of the matter 5 that he went tb Paris 
at this time is certain, and he appears to have en*- 
tpred into a charter-party, for this veffel to go to 
Cayenne and back, making oath that ihe was going 
to Su Thomas : By -what falvos it is that perfons of 
any education, or of any credit mahe fuch oaths, I 
am yet to learn j but the faft is that they fwear the 
deftination was to St. Thomas^ at the fame time that ' 
the veflel is failing under a contrad to go to Cayenne 
and back again to France. In(lru£tions sLre put on 
board alfo, as artfully drawn^ for the purpofes of 
fraud, as it id poffible for man to conceive ; be a 
man's talent or genius for falfebood what it may, I 
defy him to fabricate a fraud more ingenioufly than 
it is done in thefe inftrudions ; that they were not 
without effed is evident, as the fhip was flopped by 
an Engli/h frigate and releafed. — So documented the 
flup goes again to Cayenne^ under a pretended force 
from the French government ; the fad being, that it 
washer true and original deilination — the outward 
cargo is there fold and a returned cargo taken in^ 
documented in the bill of lading as the property of 
Beckmann and Eccbardt^ though it appears from con« 
cealed papers that have been fince produced, that 
the greateft part belongs to a number of French ^ 
merchants, and that only a fmall part is in fad the 
property of thefe perfons ; now \t is faid that all the 
papers are to be taken together, and it is infifted on, 
^ a reafonable rule, that in cafes where fome papers 

are 
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Thti ^ are produced at firft, and others kept back, you are 



to fuppofe the papers not produced to (late the true 
i79> * ^nd exa£k meafure of ifitqreft. I allow that all the 
'papers are to be taken together, but 1 cannot go fd 
far as to admit that concealed papers are to be taken 
as neceffarily containing" the truth, becaufe if fuch a 
rule was eftabli&ed as a principle of this Court^ it 
would \et in an infinity of fraud, and make it the 
eafieft thing in the world to proted the chief bulk of 
property in any cafe by giving up fome part upon 
the pretended difclofures contained ill thefe concealed 
papersc The more reafonable rule would be, that 
where there is one fet of papers admitted to be falfe, 
and another fet coming out of th^ fame hands^, that 
the whole is thrown into a ftate of uncertainty and 
doubt. It is faid that Beckmarm was a (Iranger to this 
jpart of the tranfaftion, but 1 thirtk that cannot be 
maintained ; he knew the manner ia which this roy* 
age begun ; he was the perfon fending oiit the veffel 
with fraudulent papers, and on a h\(^ oath, as!id thstt 
^ he Ihould not know how the returned cargo was td 
be. conduced, is not very naturatty to be conceived } 
it would require great charity to believe fh^ Euharii 
and Co, were not alfo privy to tfce whofe defign : I 
ha;ve already pointed out fom>e papers which feeict 
to me to conned them very elofely with the fraud; 
But if it were not fo, if they were entirely ignorant 
of the matter, I muft adhere to the rule laid down, 
(without which the greateft frauds would be eafily 
pradifed on the Court ;) that where perfons put thei^ 
property into the hands of their agents and partner^ 
as the agent is in this cafe, they muft be bound bjl 
the confequences of his ad$^ as to the property fo 

5 intrufted 
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intrufted to him. If they put the v^iTel into his 
hands and allow him to employ it as he pleafes, 
whether they are immediately connufimt of his prac- Y 799. 
tices or not, they are aflfe^ed with a legal privity, 
and that will be fufficient to difpofe of their intere(l 
in her. Looking then to the whole of this tranfac- 
don, I afk, is this a cafe that, according to the prin- 
ciples on which this Court has proceeded, I can refer 
to farther proof? I am clearly of opinion that it is 
not. But I will go farther, and fay, that I have no 
hefitation in delivering my opinion, that if it appeared 
in evidence to be neutral property in the cleareft 
manner ; ftill, if it was proved that the fhip was going , 
from the mother country of the enemy to their colony 
under falfe papers .and a falfe maik, and coming 
back again ,to the mother country, that ihe would 
be fubjeO: to confifcation, /On every principle of 
juftice the employment of a veffel in this manner, 
not only to carry, biit to cover and proted enejny^s 
colonial trade from the juft rights of war, is fuch a 
grofs departure from neutrality, that I fliould have 
no hefitation to condemn exprefsly on this ground ; 
but that is not neceffary — the ground on which I 
coQ^jenm is, thatgrois leaven of fraud which runs 
tjbrough eyejfy part gf the tranfadiqn and contami- 
i^jiBs t^;^hbte cafe J .^y.fn on tI;Le peutrality of tjije 
property. 
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1799. 

Aft 30 G. J. TPHis was a cafe turning principally cMi the inter- 

r.98.refpca. -■■ prctation of an AGt of Parliament, 39 Geo. Ill* 

Ships bringing Cap. 98. refpe£Ung fhips importing Spanijb wool ; 

d^rifotTi^ Whether the power given to his Majefty's Council to 

by ca^?«ti!!^ releafe fuch fhips fuperfeded the jurifdiftion of the 

fore tJie Court of prfze Court, on Other grounds of enquiry that might 

othnr grounds, be taken by captors ? 

The licence was dated on the 21 ft March 1799, 
being the date of the notification of the blockade of 
Holland} but as that was not noticed in the terms of 
the licence it was made a queftion on the part of the 
captors. Whether the licence to import Spanifh wool 
from Holland was to be taken as exempting them 
from the blockade ? and farther,, as to the property, 
it was fubmitted, that as it was a (hip aflerted to have 
been purchafed in Holland^ but having no bill of fale 
on board, it was clearly on that ground, a cafe of far« 
ther proof. 

On the other fide Laurence contended on the part 
of the claimant of the fhip, — That the power of the 
Court of Admiralty to proceed againft this fhip was 
precluded by what had already pafled ; that ifae came 
under the defcription of veflels whofe releafe was pro- 
vided for in a fpecial manner by the flat. 39 Geo. HI. 
cap. 98. ; that this veflel had obtained her releafe in a 
fummary manner^ under that form, and was therefore 
not now liable to be proceeded againfl on a queftiou 
of property, or blockade. 
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Sir Wm. Scott. -^The firft thing that I Ihall do 
will be to lay but of the cafe all queftion of blockade} "^im 
on the ground that the licence is granted on the 
fame day when the notification dated the blockade 
to commence ; for I think I am bound to' prefume 
that it was intended the parties ihould have the full 
benefit of importing thefe articles, without molefta- 
don from a^ blockade, which could not be unknown 
to the great perfonage under whofe authority, and 
m whofe name this licence iflues. I add < farther, 
that I think this licence bears very materially on fome 
other licences which had been previoufly granted; 
for when I fee that the blockade was not confidered 
as a ground for withholding thefe licences, I am led 
to fuppofe, that it was not intended to have the effed 
of fufpending the operation of fuch as had already 
been granted. 

The queftion of blockade being difpbfed of. Is 
there any thing elfe that puts the cafe in an unfevour- 
able fituation ? It is faid, that the property of the 
cargo is not proved, — on this point it is indubitable 
that the King may, if he pleafes, give 2ta "enemy- 
liberty to import : He may, by his prerogative of 
peace ^md war, place the vrhole conntry of HoUand 
in a ftate of amity ) or, af^ori he may exempt any 
individual from the operation of a ftate of war ; but 
I apprehend, that unlefa there are very exprefs words 
to this effeft to be found in tfie licence, I am to con- 
fider its sleaning, as hot going to that extent, but as 
givmg fuch a liberty only to fubjeils of this country ;^ 
it is a licence " to Briti/h fubjefts'* to import, &c. 
and as I und^rftand it, they are to import on their own 

M 2 account J 
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account (a) ; and if It appeared that the importation 
was on the account of odier than Britijh merchants, 
X799. I fliottld hold, that under the (ssrms of this licence;, 
it could not be confidered to be a legal importation. 
I muft &y, however, that there is nothing in this 
cafe, that {hews the terms of the licence were not 
fufEciently complied with, and therefore I reftpre the 
cargo. 

The queftion then remains as to the fhip ; and that 
queftion might not be without its effed upon the 
cargo; for certainly a licence to import in a neutral 
Teffel, would be no licence for an importation in an 
enemy^s veflel ; at the fame time this Court could 
hold that it was fufficient for the prote&ion of the 
Brit^ importer df the cargo, if the flup was vifibly, 
and to all appearance, neutral. A merchant cannot 
look &rther : He cannot be fuppofed to look into the 
title deeds of the fhip ; and though this Court, by its 
power of enquiry, might be able to deted enemy's 
interefts lurking therein, (till that would not be al- 
lowed to affed the cargo, unlefs the importer^ or his 
agent, could be diredly affeded with the knowledge 
of diarfraud. 

With rdped to the (hip, one queftion arifes on an 
ad of parliamcat, y^G^o^IlL oap.^S. It is a (hip 
bringing conimDdities ^ for the m»BM£^tires  of th«5 
country ; and certainly the - Court would: ju^t, as > it 
has been faid, be diifiofed/taifO'efs any thiqg more 
ftridly agaiikft a fiiip in ^fiibh^a^fervice, than it is 
bound to do: At the fanie tim^-^a fhip cooii^g into 
-our port is a neutral veffel, • b^^t b^g reiillynotif^y 

(a) In the Beurfe Von KoningJhrg^'Febrvary 27, 1800, fintro- 
duced as the next cafe,] tbiff queftion came more immedi^liely be«» 
ibre the Court. 

cannot 
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cannot be faid to come under the faith of a licence ; Th^ 
flie can in no degree be compared with the cafea ^'"^ 

mentioned of flrips coining under a flag of truce: ^{^ 
They come in a known and avowed charai6;er ; there 
is no concealment or abufe. But if an enemy's (hip 
comes under a licence granted only in terms to neu» 
tral veflfels, fhe abufe$ the licence, and mufl be con- 
fidered not as coming on the £aith of this Govemmmt^ 
but as endeavouring fraudulently to take the benefit 
of a licence to which fhe is not entitled. 

Before the paffing of the A& in queftion it had 
been ufual to encourage the fupply of this article of 
great neceffity, by granting licences to " ji. B. or hi$ 
agent, or bearer of the bill of lading, to import Spa^ 
nijh wool in neutral bottoms :'' But it i» faid that 
this mode was attended with inconvenieoce ; and 
therefore on application to the legiilature^ this aft wa^ 
pafled. 

On the firft claufe nothing particular arifes ; and I 
may perhaps be going but of my way to fay any 
thing upon it. At the fame time, it may be attended 
with convenience to merchants to know, that it ap* 
pears to this Court to be expofed to fame degree of 
doubt and difficulty. There can be no difpofition in 
diis Court (as there certainly ought not Jto beX to 
pafs light obfervations on Afts of ^Parliament : At 
the fame time it is known that particular ads of par- 
liament are not always modelled and drawn up by 
perfons fufficiently acquainted with, or attendve to, 
the ftate of the general law to which the new regula^ 
tbns are to apply. It rather appears to me, ifaat the 
perfons procuring this aft have not entirely fecured 
themfelves from an inconvenience of this nature :--» "" 
Ihe words of the a& are, 

M 3 ** Whereas 
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Th« « Whereas by an aft, paffed in the thirty-third 

year of the reign of His prefent Maj^fty, amongft 
^^'^y^^^' dther things, to prevent traitorous correfpondence 
with His Majefty*s enemies ; and by feveral fubfequent 
afts, trade and intercourfe is prohibited between 
Great Britain and the Countries in hoftility with His 
Majefty, unlefs fuch trade and intercourfe fiiall be 
fpecially permitted by His Majefty's licence and au- 
thority : And whereasj^ for the encouragement of the 
manufaftures of this country it is expedient to per- 
mit the importation of Spanijh wool from any place 
whatever, in fhips oi^ veffels belonging to any king- 
dom or ftate in amity with His Majefty, Be it there- 
fore enadted by the King's moft Excellent Majefty, 
by and with the advice and confent of the Lords 
Spiritual and Temporal, and Commons, in this prefent 
Parliament affembled, and by the authority of the 
fame. That it fhall and may be lawful to and for any 
perfon or perfons to import into this kingdom Spanijh 
wool from any port or place whatever in foreign 
parts, in any fliip or veffel belonging to any kingdom 
or ftate in amity with His Majefty ; any thing in the 
faid aft, paffed in the thirty-third year of the reign 
of His prefent Majefty, or any other aft or afts of 
parliament to. the contrary in any wife notwithftand- 
ing." 

Now ^)y this, it appears as if the whole illegality 
of the trade, and the penalties belonging to it, arofe 
out of thofe fpecial proviiions of the legiflature ; 
for the preamble points merely to thofe afts of par- 
liament, and the non objiante in the conclufion points 
generally to Afts of Parliament, Yet it is per- 
•feftly well known, that independently of thefe, or any 
other Afts of Parliament, it is unlawful by the general 

maritime 
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maritime law of this realm, which prohibits fuch com- The 
mercej this claufe exempts perfons from the pe- 



nalties of tbo/e particular ads, but if there are other ^"•^5!*'^* 



penalties by the common maritime law, which con- 
fiders that trade as illegal, and puniihes it by confif- 
cation of the goods, it will not be eafy to point out 
hpwthis claufe takes off that illegality, and the penalties 
attached to it } or at leaft it mufl be admitted, that it 
leaves fome queftion of interpretation, in a cafe where 
no fuch queftion, nor the danger of any fuch queftion 
ought to exift. The queftion more immediately before 
the Court arifes on the fecond claufe^ 

" IL And be it further enaSed, That in cafe any 
ihip or veffel haying on board any Spanijh wool, has 
been or may be detdned, and it ftiall appear to the 
fadsfadion of the Lords of His Majefty's Coimcil 
that His Majefty's licence was granted for the im- 
portation of fuch Spanijh wool before fuch detention^ 
it ihall and may be lawful for the faid Lords of His 
Majefty's Council, and they are hereby authorifed 
and required to order and direfl: the immediate . re- 
ftoration of every fuch fhip or veffel, and all fuch 
Spanijh wool, under the aforefaid 'cir.cumftances, to 
the refpeftive owner or owners, or proprietor or pro- 
prietors thereof-^' 

Now that it (hould be the intention of the legilla- 
ture to fay this, that by putting on board any fhip 
whatever a bale or two of Spanijh ^oods, that fhip 
fhould be protected to any extent, can hardly be 
maintained^ unlefs there were very clear and exprefs 
words to that effeft ; for by fuch an interpretation the 
whole navigation of the enemy might be protefted. 
That the Court of Admiralty fhould be obliged to 

M 4 fhut 
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The (hut its eyes to every circumftailce refpeftihg a veflel, 
except its having a bale' of Spanijh wool on board. 



T799 °^' feems not a very natural intention on the part of the 
legiflature : more efpecially ^hen we look to the 
terras of the firft claufe, which defcribes the indul- 
gence to be meant only for the fhips or perfons at 
amity ; and the two claufes mufl:, I think, by fair 
conftruQion be taken together. 

If there is a captor before the Court who takes 
upon himfeif to aver that a veffel is not neutral pro- 
perty, I cannot think that I am not at liberty to 
examine that queftion ; and I am more ftrengthened 
in this opinion, when I look back to the wrfrds of 
the Aft, and conftrue it by the Order of Council ; 
the Order of Council declares the importation to be 
atccording to the licence — the licence is for " import- 
dtion in neutral Jhips^^ and the Ad direfts " the im- 
mediate rejioration of every fitch fhip under the afore- 
/aid circumftsmces.** If fliips are not neutrdl fhips^ 
then they are hot under the aforefaid circumfiances. 
The order only declares the licence to havfe been 
granted, and direds the reftitution, as far as the 
Spanifh wool was concerned, leaving all other quef- 
tiotis fun open, and the neutrality of the ihip remains 
ftill examinable by this Court, at the application of 
the captor. If the party is dtffatisfied with my inter- 
j[)retation, he will recolleflt that the Courts of Com- 
mon Law are the moft eflfeftual expofitors of A9:§ 
of Parliament. 

* Adverting theh to, the fads of the cafe, the mafter 
Is ignorant of the built of the veffel, tut pie appears 
to have been purchifed in Amfierdam by Mr. Hillary 
^auman^ a gireat pnrchafer bi fliips^ tvfao handed it « 

16 over 
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over almofl: immediately to hfe fon; Ihe continued The 
imd^ the former mafter^ in the Dutch trade ; I think — lUI — 1 
It is not too much to fay, that there is that reafonable '^''{f^^'^' 
fdfpicion of the continiiahce of Dutch interefts in this 
veffel, which calfe for farther elucidation. - . 

On a6th June rSoo. On produdion of farther 
proof, th6 Gourt faid. The doubts are not abfolutely 
cteafed away ; but confidering the fmallnefs of the 
vald^, and the manner in which theihip firft came ifito 
this port under a licence, I Ihall reftore it. 



tH£ BEURSE VAN KONlNGSBER<>, i^^^n^pjn^. 

Sh£mills Maflen 
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l^ls was a cafe on the claim of Mn iJ^t^Wx, ' a Terms of th© 

Britijh merchant, for a quantity of Spahijh wool i^^spa^fi^x 
imported imder a licence from Spain.-^An objedion ^^„f}^riT^ 
beinff taken by the Kinz^s Advocate^ — ^That the claim wu*o<'J**n«t 

, O ' ^ r  ^^^ meant to 

did not exprefs the property of the claimant, nor exempt a 
hegative eiifemy's ihtereft. — li was faid for the tlaim, See" from* 
Thai it was in the fame form as many other claims J^fsa'^,"^^^ 
m which reflitution had been obtained. hitcUim. 

Court. — ^Perhaps the claimant will not ebje^ to 
amctad his claim. 

This not being acceded to^^— The caufe catne to be 
argued. — ^For the captors, the King^s ASubcaie. — ^^tn 
this cafe the articles in queftbn are claimed for Mn 
Robarts^ but the bills of lading exprefs aceeunts and 

riik 
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The rifle of merchants in Altona. It is a claim {ct) perfeftly 
KoHrwosBBRo. novel in its form ; as it not only does not aflert jBn- 
Ffbruary %nxh, ^ propcrty, but as it does not even affert neu- 
1800. tral property, or negative the intereft of an enemy : 
it is faid, that Mr. Robarts claims under the terms of 
the licence ** as Importer and holder of the bills of 
lading^*' and that he is entitled to reftitution in that 
charafter. The whole queftion will depend then on 
the terms of the a£t, in conjundion with the licence, 
and if they have not been properly purfued, the goods 
imported under.it, in trade with the enemy, wUl 
be fubjed: to confifcation : — at aiiy rate the cap- 
tors will be entitled to their expences, as the licence 

r {a) The claim was in thefe words : «— «* The Claim jf, Roh. Wf. 

on behalf of himfelf, as th importer and holder of the bills of 
lading, for 140 bags, &c. laden on board the fhip, being a 
neutral (hip, under the authority of His Majeily's licence, and on 
behalf of himfelf and others, the owners and proprietors^ at the 
time the faid ihip was feized by, &c. — and for the faid 140 bags 
of Spatnfb wool» as being laden on board a neutral (hip, f6r the 
purpofe of being imported into this kingdom, by the authority 
of the aforefaid licence, and by an order of His Majeily's Moft 
Honourable Privy- Council, bearing date 20th December now laft 
paft, direded to be liberated> it having been made to appear to 
their liordfliip's fatisfadion that His Majefty's licence was granted 
for the importation thereof previous to the detention of the faid 
(hip« and for all cofts, 6cc. — The affidavit of Mr. Robarts annexed 
to the claim, ftated the circumftance of the licence, the capture, 
and order of reftitution from the Privy Council, and concludes''— 
and this deponent laftly faith, that he is duly authorifed to make 
the claim hereunto annexed, for the (aid goods on behalf of the 
owners and proprietors thereof; and that the fame is ajuft and 
true claim f and that he (hall be able to make due proof and fpeci- 
fication thereof, as he verily believes. For the ufual form of claim, 
fee the appendix. 

was 
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was not on board) confequentlf as they were under g^^^^^y^^ 
the necei&ty of bringing the cafe to adjudication. The Koningsbsro. 
enacting words of the aft allowing the importation of jtehumry %jth, 
Spamjh wool are, * That -it ihall be lawful j^r any per^ '^^• 
^ /on or perfons to import into thefe kingdoms Spamjh 
^ wopl from any port or place whatever in foreign 
^ parts, and the Lords of the Cbuncil are to direft 
* reftoration to the refpedive owners or proprietors.' 
— Itmufl: be contended, to fupport a claim in the 
prefent form, that it was the intention of this a£t to 
extend the importation to all perfons whatever^ 
friends or enemies — a polition that will hardly be 
maintained. The form of the releafe * reciting the * SeeAppendix* 
aft and the licence, proves alfo that it was intended 
only to protect the importation of Spanijh wool being 
Britijh property. 

It recites, the ad: requiring the importation to be by 
hcence, and dire£ting the reftoration to be to the 
proprietor or proprietors ; it then ftates Mr. Robarts 
to have caufed to be put on board thefe articles, for 
the purpofe of importing under the authority of the 
licence; and declares the releafe to be under the 
powers and authority vefted in the Lords of His Ma* 
jefty's Coimcil by the faid ad, referring clearly to that 
daufe which direds them to reftore to the refpedire 
owners and proprietors* 

It appears alfo by the fubfequent order of Council f, f Ste Appndii^ 
which may be taken as explanatory of the ad, that 
there was no intention of extending it to other than 
Britijh fubjeds. -—This is an order of the 1 9th February 
1800, which recites the ad of parliam^it, 39 Geo. HL. 
t. 98. and ftates, ^^ Whereas doubts have arifen 
, whether accordmg to the true conftrudion of the faid 
ad, His Majejif s fubjeRs are thereby authorifed, &c.'' 

and 
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The an4 gd^ <5n to direa, «* that it ftfetlf Be hvirfxA fbf 
iiomvGiji^%G.^ of tih Majejl/s fubjeffs to purcliafe and import 
Fehfua,y a^tH, ^^ ^'^^^ kingdoiti S/flfwi^ wool, notwithftanfing the 
x8ob, ' puf chafe and importation thereof may be deemed' a 
trading it^h His Maje(ly's enemies ; and hotwithftand^ 
ing the fame might be liable to capture as the property 
of His Majefty's fobjedts trading "vrith the enemy, ill 
cafe the order bad not been made." — Mr. Robmrii 
' claims as ♦* importer and holder of (he bill of lad- 
ing j" If, it is meanty that he is the proprietory thertt 
can be no obje£lion to reftore to htm what he chmns 
m thdt charafler \ but it is fubmitted, that this ftom 
of words is not fufEcient, the obrious meamsg of 
them in t!!e licence being only to extend the right of 
hnporting under it, from Mr. Robarts as the original 
proprietor^ to any perfon to whom he might hare 
kidorfed the bills of lading, as a transfer of his ori- 
ginal intereft. 

For the claim, Arnold and Laurence. — It is not 
necei&tiy to go (o far as it has been attempted to puffi 
oar argument on the other fide ; or to mamtain, that 
th^ words of this Keened would extend to authorife an 
enemy merchant to come before the Court, and claim 
t^s property as duly imported under fuch licence^ 
it k ftiffici^nt to ihew that there is nothing in At 
form of words, particularly confining the propert;^. 
to Mr. Robarts^ or irequiring him to claim under any 
fpecific defcription of property. The terms of th6 
licence direft th^ Briti^ cruizers to permit A. S. ot 
the bearer of liis bill of lading to import.'* It etn^ 
powers him to make the importation by any means, 
either by himfelf or his agents. The words of the 
explanatory order are in like manner as broad as 
poiQble^ ^ purchafed or caufed to be brought into this 

kingdom 
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kingdom/' or ^taufe^tBO heyw^ted;** in ccmfornuty to The 
thefe terms, it is fubmitted, that Mr. Robaris (lands KovivofmiK 
before the Court in the ^diarader marked out by the j?,i^ry\^^' 
Ucence, iSS jtbeiimfiort^ and holder of the bills of lad* ^^^ 
ing, and that as fuch he is enabled to receive reftitu- 
tbn, as it has been obtained, before in other cafes^ 
under a fimilar form* 

Court* — The only point on which J fliall decide at 
prefent is, that the captor mud: be entitled to his ex- 
pences. . Whoever has heard this cafe difcufled, .muft 
fee that the captors were obliged to. bring it to adjudi- 
cation* I am forry that it fliould be attended with 
additionaLexpence to the merchants, but if they entitle 
themfelyes to extraordinary priyile;ges, they muft Jknow 
that they cannot enjoy the privileges of peace in time 
of war, without taking fome difadvantages: along with 
thenu The difSculty arifes on the terms of the licence : 
It is^a very important queftion, and I (hall not decide 
it withoutfurther deliberation. 

Qatheyth M^/?i&,.the C(?«r/ faid-^ Since the argu- 
ment in.this cafe, on the refult of which I entertained 
po doubt in my own.mind, I thought it not anun« 
rfiafonable caution, on a matter fo extenfively con- 
ne^led with the commerce of the. country, to inform 
luyfelf, whether it was at all within the intentiofi of His 
Wtyefty's Council in .the grant jof thefe licences, to 
permit the trade in the unlimited manner qoutendi^ 
for by the claimants,; and I find uo, fuch iadulgience 
wasintended to be given^ or was deemed ;pQ(lible to 
be, given under this aft of parliament. I a,m therefoi:e 
under tbenece(rity of a(Sgni9giMr.i2:i?^^r/j|o.amend 
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The bis claim, and cerdfy that the goods are not the pro*^ 

BKUX-9E Van _ ^ 

KoNiNosBERG, peity 01 aH enemy {a)* 

Feir/uary lythj (a) The Editor has been informed^ that upon an application 

*^°°* afterwardft made by the merchants, for a furtber extendon of the 

trade with the enemy, and a full hearing thereof before the Coun- 

cil, it was deemed unadvifable to comply witbthe prayer of their 

petition. 



ifH?«/3oth, THE HAABET, Vette Mafter. 

Re rt of the 'X*^^^ ^'^^ ^ ^^^ arifing on an objeSion to a report 
Regiftrar and ^ of the regiftrar and merchants refpefting the allow- 

merchants, dif- r • r r \ • r- . /• 

aUowinginfur-. ance of mfurance, as part or the price or a cargo of 
nottauaUybeen wheat, gouig from Altoita to Cadiz^ but feized and 
mide, affirmed, bought into this country, and bought by Government. 

The demand of the claimant, Mr. Pefchie of Copen^ 
bagen^ had been difallowed in the report, on the ground 
that the infurance had not aftually been made. 

For the petition, Lawrence and Swabey.^^This^ a 
cafe of a cargo of com, purchafed by Government, 
under a general agreement as to vs^Iue, of allowing the 
invoice price, and ten per cent profit: the infurance 
has been charged to this account, but the regiftrar 
and merchants have refiifed to admit it, becaufe the 
infurance has not been aftually made ; that is, in effeft, 
they are determined that owners are not at liberty to 
be their own infurers, by taking the rifque on them- 
felves. It will appear that this is an opinion by 
no means confirmed by the general opinion of the 
moft refpeftable mercantile perfons in this city: 
fa declaration of a contrary opinion was here offered 
to be introduced, figned by feveral merchants j and it 
was faid that this had been offered, agreeably to prac- 

tice. 
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tice, to allow perfoHs to ftite their cafe in writing, be* The 

fore the regiflrar and merchants at the time of forming 1- 

their report. On objeflions to the admiffion of fuch ^'^^t^' 
evidence, it was rejected by the Court, with obferva- 
dcMis occurring the judgment.] CounfeU — If the opi- 
nion of thefe mofl: refpeftable merchants is not to be 
received as evidence, it will not be unfair to objed, on 
our part, againft the competency of the merchants 
figning the report, to determine a queftion of this 
fort as judges. The authority which they may exer- 
cife in matters of freight and expences, in conjundion 
with the regiftrar, can give them no authority to fpeak 
as merchants on a point, in which it is fubmitted the 
greatefl: deference is due to the more general opinion 
of the mercantile world. It may be faid, perhaps, that 
there are fome cafes of cofts and dan;iages in which this 
charge has not been allowed, as between claimant and 
captor : but they will not be any authority for this 
cafef this is a cafe between His Majefty's government 
and neutral nations on the right of purchafing goods 
bordering on the nature of contraband, and bound to < 
ports of the enemy. It is a right in its nature, of 
much delicacy, and one that has not been fan£Honed 
by continued ufe ; if it is a right which it is not 
thought advifeable to give up on ^ the part of this Go- 
vernment, it mud be allowed on all fides to be a right 
which is to be exercifed with great faimefs, and^ re* 
fpe&ing which the terms of payment are to be inter* 
preted with the mofl: liberal conflxu£tion* The agree- 
ment is, that allowance (hall be made for the original 
price, with a fair reafonable profit. At the beginning 
of this war, when the agreement was made, the fame 
terms were adopted that had been fettled in the laft 
war } and all that was required Was, that th^ neutral 

merchants 
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mercbaats ihould prove that the jMrenuum charged 
was a fair one, in praportion to the ordinary fea riique, 
and that it had adtually been charged in 4he invoice, 
previous to the capture, with a view to the general 
market price — it was not required that the policy of 
infurance (hould be produced. It was reafonably con- 
ceived, therefore, to be immaterial, whether the mar- 
chant infured with others, or whether, as l^ge traders 
frequently do, he might chufe to (land his own ip- 
furer. This was the general underftanding, ^nd it is 
alfo warrantable to aflert, that it was lb underftood on 
the authority of the Navy Board, (which was then 
empowered to fettle thefe matter^;) and that it was 
not ufnial in the pnidice of the la(t war, to require the 
policy of infurance to be produced. That being the 
cafe, on what principle can it be faid, that a merchant 
might not take th^ rifque on himfelf ? and th^^« 
though no formal contract had taken place, he might 
not charge on his <:argo the ufual rate of infurance. 
It would be to prevent perfons from conducing their 
own bufinefs in their own manner, and make a very 
good iricmopoly for public infurers. A paper has 
b^en invoked from the Fortuna^ a cafe fimilar to the 
prefent, in which Mr. Pefihin was the claimant of the 
cargo, and in which a general average had be^ in- 
curred before capture -—this has been difallowed aUb 
by the regiftrar and I^erchants in their report on^that 
ihip, and therefore it is^ lofs that he, {landing as* his 
owninfurer, mud bear himfelf. Suppofing it to have 
happened in this very cafe, would it 4iot4>e the moil 
manifeft hardihip, to oblige him to fiand to the lofs 
of one part, and at the iaqie time to prohibit him 
from making the charge of the premium of in- 
furance? If the -charge hjid not been made in the 

invoice, 
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invoJce, there might have been fome reafon for refift- 
ing the payment, on the gf ouiid, that as every mer- 
chant muft be fappofed to take fome mesns of in« 
demnifying himfelf, he might be conceived to have 
included it generally under fome other article^ In this 
cafe> there was no invoice fi^om the fhipper^ only a cor- 
te& account. He could not Know, what the proprietor 
would do ; but, on receiving his account, the proprie-^ 
tqr fent off before the capture, a full and complete in- 
voice, containing all charges, and among them in^ 
furance, and a fair intereft for his money* It was faid 
before the Regiftrar and merchants, that to allow in^ 
furance would be to grant infulrance againft Englijh 
cruizers \ but the rate of infurance in this cafe inay \i€ 
fhewn to be at the rate of the fea rifque only, and 
therefore that obje£kion does not apply. It is appre- 
hended, that in many refpe£ls the charge of infurance 
and freight ftand on the fame ground ^ as to freight^ 
capture is confidered as delivery, in fuch a manner at 
to entitle the neutral ve0el to her freights Suppofe 
a cargo of this nature to belong to the owner of tha 
Ihtp, it could not be denied that he would be entitled 
to his freight } and not only on charges actually paid^ 
for then it would be confined to the wage9 of feamen 
and other charges, but to the full extent of the fair pro- 
fits of the voyage.— The derhand of infurance is ftill 
ftrottger, for that is not a demand of profit, fo much 
as of the price for rifque, which the merchant ha4 
fedrly taken on himfelf. On thefe grounds, and re« 
Gurring to the praftice of the laft war, in which the 
officers of Government who fettled thefe things^ 
allowed this practice, without calling for the policy of 
infurance ; and recoHed:ing al£6 that 9t the beginning 
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ha^xt ^^ ^^ ^^^' ^^^ ^^^^ underftanding {prevailed, k Uf 

-* fubmitted, that the Regiftrar and the merchants had no 

2799. ' ^ght to aher this pradice, and fay, nve confider it 
otherwife ^ and, therefore,^ that their report ought not 
to be confirmed. 

Againft the demand the King's Advocate^ and the 
Advocate of the Admiralty. — The queftion is. Whether 
the claimant is to be allowed to reckon amongft bio 
charges and expences, a charge for infurance which 
fie lias never made ? The report which is now before 
the Court has refiifed this demand ; and notwithftand*^ 
ing the obfervations made on the report, it is s^pre- 
hended that the prima facie prefumption will lie 
urongly in favour of thofe to whom the Court has re- 
ferred the queftion ; it being a board of a mixed 
nature, coniiftmg of the Regiftrar, who is qualified to 
confider the law and praftice of the Court, and of 
merchants fele&ed by the Court, to give informatioa 
on matters of mercantile ufe and cuftom* The opini(Hi 
of fuch a board will, therefore^ ftand in point of an* 
thority on very (Afferent grounds from the mere 
opim'ons of any private merchants, however refpeftable 
they may be. It is infinuated, that there has been an 
agreement in this matter ; if fo, it would be decifive j 
but that has not been fhewn, and all that appears is, that 
the Navy Board, in fettling fuch ficcounis in the laft 
war^ did not demand the policy to be produced ; fo, in 
the beginning of this war alfo, before the Regiflrar and 
merchants ; but this might proceed only on a fuppo- 
fition that the infurance had been paid; as when it is 
found charged in the invoice, the firft impreffion would 
naturally be, that it has-been paid. .But immediately 
that it was difcovered, that the infurance had not 

aftually 
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ttQ:ually beien paid, it was diOllWed. That this cafs The 

1$ to be more favourably confidered on behalf of the - 

claimant, than cafes of cofts and daipages, where 9 ^''^(fJ^^ 

wrong is fupppfed to have been committed againfl him 

by the captor, cannot reafonably be contended, for 

there the captor being adjudged guilty of a tort, would 

be liable to make the fulkft compenfation. But this is 

9 cafe arifing out of a juftifiable ad:, out of the right of 

pre-emption, which has always been aflerted, and is 

allowed to-be juftly exercifed by all belligerent nationsw 

It ha$, accordingly, been reduced to a matter of agree-^ 

ment, what the compenfation (hall be — an allowance 

of all payments, and a r^fonable profit — all that this 

country is bound to do as to the pric?, is to rein/laic 

the claimant, to r^ay the party what he has diiburfed« 

How can this take place for fums, which have never 

been expended? The Court will not look to the ftate 

of profits, nor to the rifk that may be calculated, at the 

port jof delivery, neither will it compare this demand of 

ipfurance, which is optional, and depending on vari« 

Qua circumftances, with the allowance of freight^ which 

is in its nature a thing always attending the cargq^ 

The rifque of lofs in this cafe has never been in-t 

curred. The payment has never been made, an4 

therefore there is nothing on which the demand pf 

|be claimant can be fuftained* 

^ SirWm ScQtt 'f^This is a queftion on a report of 
ib^ Regiftrar and mierchants refpe&ing an allowance 
of Hifurance on a cargo of com, feized and brought 
mo this country : The cargo was decreed to be re- 
ilored, and the Regiftrar and merchants were djre^4 

N Z tq 
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^ The to mak^ a report oii the valae du0 to the clmmit { 

1- fuch reports are in their nature partly fegal and pirtly 

^«j|u/3oth, niercantile ; ft is a ref)Ort proceeding from perfbns 
qualified in both thefe refpefts, to form a fotlnd 
judgment on the fubjefi before them J oneoftheirt 
being, from his connection with Courts cf Juttite^ 
fuppofed capable of forming his own opiniotiy sttid of 
affifting his alTociates on all quefiions of taw^ in thd 
firft inftance, fubjefl: to the infpeOiion and cofreflHoli 
of the Court, whilft the othef part of tfiis dotnelBc 
forum, as t may call it, confifts of perfons acquainted 
with trade, and exercifing their jtfdgmeht on matters 
telative to commerce : It is from the f eport of a 
commiifion fo conftituted, that the queftion is now 
brought before the Court on a fubjefl: pairtly legal 
and partly mercantile. Another report has beert 
brought before me to-day from other perfpns, df 
whom it is impoilible for me to fpeak with too much 
refpeft^ attending either to the extent of their iir- 
formation j or to their known probity and honour J 
but they have, I think, a little miftiken their func- 
tion in delivering their judgment upOfa the queftion 
propofed to them ; they are perfons of great expe* 
rience in mercantile affairs, and from whom tlie 
Court, upon fubjefts purely of that kind, would 
gladly receive any information which they could con-* 
Veiiiently impart. If the Court had defired to know^ 
' Whether it was the praftice of merchants, in the or- 

dinary courfe of commerce^ ufually to chafge and 
allow infurance, though the infurance has never ac- 
tually been made? their anfwer to fuch a queltion 
would have fatisfied its confcience upon a matter 6f 
ufage beft known to themiehres^ and requiring nothing 

on 
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an tjidf part but a fm communication of thdr j,J^'^^ 

pvn €|^rience md pntd:icje« But the queftion on ^ ^ 

which an opinion has here been obtained from them ^^ffg^^ 
j6 this^ ^^ Whether if a neutral cargo is feized by a 
^M^Iigerent during wu, the bell^er^ is in all cafes 
boiMiLd in compenfation for this cargo, (fuppofing it 
1^ liabl« to jcoQ^cation,) to pay fuiph an infurance, 
jko i^uijance having beep paid by the ibipper i-' Thai: 
fs not a queftion merely of the law merchant, it is a 
ffmfti^n whkh may embrace other conilderations, 
1^4 thofe belonging to the general law of nations ; 
j^ truth, it i$ the very queKtion in the caufe now fub- 
pntted to my decifion, and if I regard this opinion 
^ given as m authority, thei'e is an en4 of any duty 
sfl^^ I h>^ve jto perform, for here is an a£i:ual deci- 
le upc^ tb? whole la3¥ and h& of the prefent cafe. 
Xhe^ will acqji^t me, ) wx fure, of any incivi^ty^ 
jffhen I v^tur^ to fay, that the labour of giying fuch 
j» ded(ion is iiot legally impc£e4 upon tbenij and 
itherefore that this private report fo introduced, does 
not coQ^ with any juft .credentials oi authority. , 

Thp quefti^i^ is. Whether there is any reafonaUe 
gy-c^d t^ me to. pronounce that the Regiftrar and 
pderchaia^ have dtfallowed a juft demand, in dilsd- 
^liri^g a charge of infurance which had not been 
made* jit has been argued that this charge ought to 
have b^n allowed, becaufe it is ufually fo allowed 
iu .the dealings of merchants with each other ; I am 
not ^ar that this is a neceflary confequence, for, it 
is furely no certain rule that in all cafes where a cargo 
la taken jure belli but for the mere, purpofe of pre^ 
49mption, that it is to receive a ipf\ce calculated exadly 
la ibe lame manner, and amoui^ting precifely to the 
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fanie Value, as it would have done, if it had arrivedl 
at its port of deftih^tion in the ordinary courfe of 
trader 

The right of taking poffeffion of cargoes of this 
defcriptiony Commeatm of' Pfovifions^ going to the 
enemy's ports, is no peculiar claim of this country ; 
it belongs generally to belligerent nations; the an- 
cient praftice of Europe y or at leaft of feveral mari- 
time ftates of Europe^ was to confifcate them entirely ; 
;a century has not elapfed fmce this claim has been 
jifferted by fome of them. A more mitigated prac- 
itice has prevailed in later times of holding fuch 
cargoes fubjefl: only to a right of pre-emp^n, that 
is', to a right of purchafe upo& a reafoimble compen- 
fation, to the individual whofe property is thus di- 
verted. I have never underftood that, on the fide of 
the belligerent, this claim goes beyond the cafe of 
cargoes avpwedly bound to the enemy's ports, or fuf- 
peAed) on juft grounds, to have a concealed deftination 
of that kind ; or that on the fide of the neutral, the fame 
exaft compenfation is to be expefttd, which he finight 
have demanded from the enemy in his own pott ; the 
enemy may be diftreffisd by famine, and may be 
driven by his neceffities to pay a famine price for the 
{Commodity if it gets there ; it does not follow that 
doling upon my rights of war in intercepting fuch 
fupplies, I am under the obligation of paying that 

price of diftrefs. It is a mitigated exercife of wat 
pn which my purchafe is made, and no. rule has 

eftabliihed, that fuch a piirchafe (hall be regulated 

/exadly upon the fame terms of profit, which would 

have followed the adventure, if no fuch exercife of 

fvar had intervened : it i$ a reafonable indemnification 

antf 
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«id a fair profit on the commodity that is due, re* The 
;feFence being had to the ongmal pnce aftually paid 



by the exporter, and the expences which he has in- "^^f^^ 
curred. As to what is to be deemed a reafonable 
mdemnification and profit, I hope and truft that this 
country will never be found backward in givmg a 
liberal interpretation to thefe terms ; but certainly 
the capturing nation does not always take thefe 
cargoes on the fame terms on which an enemy would 
be content to purchafe them ; much lefs are cafes 
of this kind to be confidered as cafes of cofts and 
damages, in which all lofs of poffible profit is to be 
laid upon unjuft captors; for thefe are not unjuft 
captures, but authorifed exercifes of the rights of war. 
Two or three cwfiderations have been urged, 
which may, , with all propriety, be difmiffed j one is, 
that it was underftood between the King's government 
and the parties that this charge (hould be allowed : 
Certainly if it were made out by any credible proof, 
that the fstith of government had been in the flight'eft 
ipann^r pledged to fuch an underftanding, there is 
no principle which -this Court would hold more facred^ 
than that the faith of government fhpuld be held 
inviolate in tranfa£tions of this kind ; but no fort of 
proof is offered of this, and the fad: has in no way come 
to my knowledge. • It is faid likewife, that in the cafes 
of this kind which occurred lafl: war^ aiid which were 
then fettled by the JiTavy Board, the charge of infurance 
was allowed, but the policy of infurance was never 
called for. H05V this pra^ice came to prevail there, 
whether under a notion that the infurances had beeii 
really made whenever they were charged, whether under 
an^ order of government, or how otherwife; I am 

N 4 not 
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TH hot bformed; the perfoos nl^ had (c^fcttiiB tfaiif* 
-^ — - ^^  • ... accounts vere eiot mercaolij^ ia^# zsid vdfjbt \m 
^^$9^^ led by the charge to f|i[^pofe, that it had adusUy h^f 
incurred ; Under vfaateirer circuNnftauires fuch a prac? 
tio^ g^rew up, if it ^id obtsmf it is no bindiiig raie 
upon the Eegiftrar md merphancs here f it m^ht be 
fimple miftal^e^ and' at beijt it is no idedduig autho*^ 
rity*^ ^ . . 

I h^y€t already faid^ that the expoSted piyment-at 
th^ port pf deliyeiyi i^ not the neceffary meafiMre of 
/compenfatioi^ at the port of th$ belHgeri^ 1^ 19 
fiat to ^ith referee to any coo^litaent of price ^ 
with refped to infuran^ce^ confidered as fucfa> it wqhM 
p^ pecyli9i4y improp^ ; itis reaf<ms^y to be chaigofl 
at the port of d^ivery^ although it ha$ never been 
^aid, he£aMre the merchant has- ftood his own fsi|;^ 
;and has punchafed the infurance at the expence of 
his gwr> danger* .. ]^t is that ^ cafe where the 
Voyage has been interrupted almoft in ks ^maamsef 
menu wber;^ the cargo has been qirried iiito ^ 
peighbpuring port ? In th^ prefent cafe the Yoyagt 
s?as £rom jiU(>na to Gftdm^ from the nordd to the 
ibuth 0f J^^e^ aiid the c^srgo is fe^sed upon iti 
entrance itito the Brit^ Channel yery foon a6epr 
Quitting, it]^ porj;. Moff of the cargoes takeil havie 
jn fimil^ d^ination^ and are ta^en iipdus^ iUmlar 
pircumftanjces ; What pretence is there to fay tfaift aH 
fiflts of . the Wya^ge have been incurred ? The tit^ 
. moil that cpuid be claimed is an inAufanee pn. tmtd 
ftineris [ ferf^i^ amouAtiiig tp a irery $na}l proporv 
. ticHi of t^e whole, hardly def«rvmg a partieulvr, fsm^ 
Aderatioa. As to what is ^9 that in the cafe o{ 
$:apmr^ of ih^ fm aU^ow the fuU fzseight of the 

yhoU? 
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liribleiNTagei tbtt tUb^waiM^e^^ms nutk oil ttdther tu 
jmcaam^ yoatakirthe ^p kk tbat dafe on account/ ^^j^^mmt. 
not of it&ifir b« of fes cargo ; you mtcrrupt its ^^ 
ocoipation, which was legal and innocent, and it is 
therefore not unjuft to aUow it t^e benefit of its ori- 
jginal contrad, nidncfa you alone have prevented from 
being carried into execution* Very different is the 
confideration of riik, refpeding a cargo, which has 
ne^er benii incurred, and of a payment whidi is due 
oaiy^ .on the «raiit of that ri& having been aftually 
iiicaired«-#iio contraf): fubfifHng, and the cargo beings 
in ks own nature, liable to this fpedes of imercep<i 
tion« 

Upon the \iiidb, I fee no fufficient reafon to pi«>« 
nouace that the Regiftrar and merchants have 
iadopted a wrong meafure of value in difaUowing the 
jdiax;ge of kfunmce: they have allowed what, upon 
tbair omi csqperience, they pronounce to be a rea» 
fomibie indcmnificatian and profit ; and X do not nn» 
derflaod diatthe fuffidency of this indemnificsttcit 
and profit is impeadied, on any^ otiier ground, than 
that am infiiranoe would haive been added in the or- 
dinary courfe of a merdffitile accowit, if the cargo had 
Kached ks istssded deftmadon* Being of dpimaa 
jdiat the ordinary t^ns of a matrantHe account, to 
be fettled on the completion of the voyage, do not 
fumifh, (all circuttftances beii^ Aaiy we^hed,) tfce 
accel&ry or jii^ meafure of vidue, to be ^fikA in 
traiifadions of this kind, I do not find myfelf ' 
cnabtod to fuftaia ^ objediba; tf, at it has been 
repeatedly urged, an umkrfiandbg m a HSkteok 
i^S^ iias fiil^fted between tbe King's garammeiit 
and the parties, tbere can be no doubt that on their 
ydfort to a iipcdor tribunal, better acgnamred with 

any 
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aay communicatioiis that may liave paSed upantbe 
fubjed^ they will have the full ben^t of any iuch . 
engag^nent. Report confirmed* 



1799- 

Colonial drade. 
Principle of war 
1756. Relax* 
ations not to be 
extended by 
conftru£lion. 
Voyage firom a 
French port to 
St. Dominjt* 
iilegal. 



THE IMMANUEL, Eysbnbero Mailer. 

nPHis was the cafe of an aflerted Hamburg fliip, 
taken i4fh Au^ifi 1799^ on a voyage from Ham^ 
burg to Su Domingo J having in her voyage touched 
at Bourdeauxy where fhe fold part of the goods 
brought from Hamburgh and took a quantity of iron- 
ftores and other articles for Su Domingo. A queftbn 
was firft raifed as to the property of the flup and 
cargo ; and 2dly, fuppofing it to be neutral property. 
Whether a trade from the mother country oi France to 
&t. DomingOy a French colony, was |iot an ill^l trade, 
and fuch as would render the property of neutrals en- 
gaged in it liable to be confidered as< the property of 
enemies, and fubjeft to confifcktion? It was denied 
that St. Domingo was to be confidered in- its pr^fent 
ftate as a jpr^nf i6 colony. After various obfervations 
on thefe points, farther proof was direfted to be made 
of the property; and permiifion was given, to both 
parties, to. produce informatio|i as to the ftate and 
<:ondition of St. Domingo at that time. 

On the 5th of Jugt^ 1 800 the caufe was heard on 
ferther proof. 

For the captoi^, King^s Advocate and Laurmce^*^ 
The proofs of property that have been brought for- 
ward feem not to be.expofed to much objection $-and 
therefore allowing it to be neutral property, the quef-' 
tion^ remams only as to the effed of the trade in 

which 
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%hich it has been engaged.— Whether S/.'2)(?m/«g;o The 
is not to be taken as a French colony ? — And taking 



it fo to be,— Whether property fo engaged in trade, ^''J"^^^^ 
between the mother country and her colony, is not, 
under the eftablilhed principles of this country, fubjeS: 
to condemnation? That St. Domingo is to be con- 
fidered as 2l French colony, fufficiently appears from 
a variety of circumftances, fome of them arifing in 
this very caufe : Befides the general profeffions of 
TcnHffant^ and the continual communications that are 
paffing between that colony and France \ we find in 
this caufe an exemption of duties, in refpeft to the 
importation of its produce into France, and a general 
underftanding on the part of Mr. Jennijh\ corre- 
fpondent at Bourdeaux^ that the French laws were ftill 
in force there. Confidering befidea, that no proof 
which the Court can receive, has been produced on 
the other fide, the fed may be aflumed without farther 
argument, that St. Domingo was a French colony, 
and that fufficient ground is laid, for the operation 
of the principle of law, which has always been ap- 
plied to fuch cafes. As to the general principle of 
law, it has fo often been a vexata quefiio in this 
Court, that it will not be neceflary to go at length 
into all the details of hiftory and reafoning by which 
it is fupported. It will be fufficient to advert to the 
principles of the war of 1756, when this matter was 
f ally fettled, on principles that hav,e never yet been 
abandoned, notwithflanding that they may have un- 
dergone temporary relaxations; — as in the laft war, 
owing to the fallacious profeffions of the French go- 
vernment, as to the changes of their colonial fyflem* 
It is notorious that thefe profeffions proved untrue; the 

former 
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The {otmet pmdple w«$ re-eftabliflied, and has ever fince 
been takea to be io full force^ as fiaras it is not relaxed 



^'"Tr^.^^* by the Orders of Council that have iffued this war. 

The firft orders of 1793 contained no relaxalicm 
whatever. In Janmty 1794 £refh inftru£tions iflued, 
direding the bringing in of tVf/i India produce cgniing 
U Europe^ being a relaxation as to the interconrfe 
of America with the Weft India markets ; a change 
thought reaibnable from the particular fituation of that 
country, and the treaties that had been made with it ; 
but not operating as any abandonment of the general 
principle* as it refpe^d the colonial fyftem of Eumfis. 
Afterwards a farther relaxation took place, 25th J41- 
nuary 17989 as to the allowance of brin^g the pro- 
duce of the Wi^ India iflands to Eur^^ but only to 
the ports of this country, or to ibme port of the country 
to which the neutral merchant belonged : This is the 
extent of the relaxations that have pafled ; they have 
not gone fo far as to authorife a commerce between 
the colony and the mother country ; and by paritiy of 
reaibning there can be no pretence to iky there has 
been any relaxation, as to the outward tra^, from the 
mother country of the belligerent to the colcmy. In 
point of principle there can be no diftin^ii^m made* 
There is the £une fupport and maintenance of thdr 
wvenues by payment of duties^ the fame employment 
of the experience and induftry of French merchants 
in aflbrriiig the cargo^ and the iame r^uni of profits 
to them« On the contrary, the iiqury to the othw 
bdiUgercnt is in ibme refpe£l$ greater, as it furailbeB 
aiupply of war ilores, as appears by ma^y of tlM 
axticlfls of this cargo, hemp, flax, iron^ brick&# It 
n, beiidfis, a general confecjuence of thefe o^tiii^ 

fpeculations $ 
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ipeculaticms ; that they briii? a Mtam of fanpartatim i^ 

of colonial producie into Ffance ; as it appeain in this > 

cafe that many neutral ihips had gone from B&ar'* ^''1^^** 

deaui^ to 5/. Domingo^ which had fb^nd their way 

back to Bourdeaux^ although the r^um of this par* 

ticdlar veflel is reprefented to have been deftined for 

HanJ^urg.-— On thefe grounds it is fubmitted, that this 

is an illegal trade fubjeding the property engaged ill 

it to condemnation. 

For the claimant, Arnold znd Seweli — The parti* 
culars of this cafe are^ that it was a fpeculation be* 
ginning at Hamburg to fend certain goods to the 
market of St. Domingo^ with a liberty of touching 
at Bmrdeaux^ where fome of the goods were to be 
landed and others taken in for Su Domingo : In the 
original fcheme of the voyage the bricks and vtoti 
pots were to have been carried on to St. Domingo i but 
it being found at Bourdeaux^ that fome difficulties 
were likely to arife at the Guftom-houfe, on clearing 
out fuch articles, and as it was apprehended that fimilar 
difficulties might arife at' St. Domingo^ they were 
landed at Bourdeaux^ to be fent back to Hamburgh and 
other articles of the fame kind, but about which the 
fame difficulties were not Kkely to arife, were put on 
board. The hemp> about which fome arguiMnt was 
at firft attempted to be raifed, was not on board at 
the time of capture^ and therefore it is conceived that 
may be laid out of the cafe. The principal queftion 
arifes on the legality of gding on a voyage of this 
defcription, from a port of Prance to a French colony r 
In refped to the ftate of St. Domingo^ k cnmot 
be denied, that the reprefentations of the ftate of the 
ifland were numerous and oppofite, clearly Ihewing 

that 
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The that the ifland was at Jieaft in a very unfettle4 fl;?te^ and 

, 1- affording a juft caufe of imgreffion on the mirid of Mr* 

'^'^'1799/*' J^nnijh^ to fuppoie it was no longer a French colony y 
there is at leaft a £air ground for the inducement, ypder 
which Mr, Jennijh ftates himfelf to have aded, " in 
engaging in this trade, principally, owing to the un- 
fettled ftate of the ifland." It being fli^wn that there 
was fufEcient to juftify this impreffion on the part of 
Mr. Jennijhy it may be better to addrefs the argument; 
to the general.queftion, allowing, for argument's fake, 
that Su Domingo was at this time a French colony. 

It is true that the general colonial law of Europe 
has created monopoly, from which other countries 
are generally precluded ; at the fame tim6 laws re- 
fpefling colonies, and laws refpefting trade in ge- 
neral, have always undergone fome change and relax- 
ation after the breaking out of hoftilities ; it is 
neceffary that it fliould be fo, with regard to the rights 
of neutral nations ; becaufe as war cannot be carried 
on between the principal powers of Europe^ in fuch a 
mannjsr as to confine the effefts of it to themfelves 
alone — it follows that there mufl: be fome changes 
and variation in the trade of Europe ; and it cannot 
be faid^that neutrals may not take the benefit of ^ny 
advantages that may offer ff om thefe changes-^be- 
caufe, if fo, it would lead to a total deftru^tion of 
neutral trade ; if they were to fuffer the obftruftions 
in their old trade, which war always brings with it^ 
and were not permitted to engage in new channels, 
it would amount to a total extinction of neutral conv 
mercej Such a pofition, therefore, cannot be main- 
tained, that they may not avail themfelves of what is 
t>emificial in thefe changes, in lieu of what they mu(^ 

neceffarily 
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a 

aeceffarily fuffer, in other parts of their trade, in time The 
of war. It is not meant that they fliould be entirely ""^^^^t- 
fet at liberty from all the reftriaions of peace, — that ^'''J^^^/^^' 
would be going too far : But that as there ha^ been 
a regular courfe of relaxations, as well in oiu- navi- 
gation laws, as in the colonial trade, in admitting im- 
portations and exportations not allowed in time of 
peace ; it feems not to be too much to fay, that if 
they have been regularly relaxed in former wars, neii- 4 

tral merchants may think themfelves at liberty to 
engage in it, in any enfuing war, with impunity j — and 
it does juftify a prefumption, that, as a belligerent 
country allows a change in its own fyftem . as necef- 
fary, and invites neutrals to trade in its colonies under 
relaxations, i6 it would allow them to trade in the fame 
manner, with the colonies of the enemy. It may be 
faid that the ftri£k principle of war is, to do all poflible 
mifchief to your enemy, and deftroy his refources and 
trade as much as you can — this may be true in theory, 
but it muft be underftood only as the ftrifl: theoretic 
principle, which, in pradice, is limited by other con- 
fiderations, and by rights of other parties ; the whole 
trade of the enemy cannot be deftroyed without the 
greatefl injury to neutral nations, therefore this right 
againft the enemy muft be limited, in fome degree, bj 
the rights of neutral trade. If you can find indeed a 
trade wholly and exclufively confined to the enemy, 
that is the point on which it is lawful for you to ftrike ; 
that was the rule and the foundation of the principles 
fet up in 1756; the ftate of the colonies at that 
time juftified it — the fyftem remained entire'— ^and a^ 
long sis the colonial trade remained an exclufive trade^ 
that was the point on which it was lawful to ftrike; 

but 
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The bat fince that time relaxations have been remihrfr 
.J!!!!!l!L!!!l admitted $ at the commencemeiit of the lad war h 
^'^a ^*' was fb allowed to be* and on that account the fame 
piinciple was not enforced ; the principle might not 
be abandoned^ but the fa& being, that the R^enck 
had opened their ports, the principle was not applied*: 
In the fame manner the French have opened thdf 
ports in this war, and various relaicadons have been 
admitted j it is now held to be an sdlowable trade 
from a neutral country to the colony of a belKgerent«r 
The war commenced with a general prohibition i» 
the inftrodidns of November 17939 and all veffels 
were direded to be taken that were canying ftipplied 
to the colonies of the enemy, or bringing produce from 
them ; but thefe were relaxed in January 1 794, and 
other inftru£lions iffued of narrow extent. It wae 
then direded to bring in thofe veffels that were car^ 
rying Weji India produce frem the W^ India iflanda 
to Eurefe^ and thcde that appeared to be going to fudk 
iilands, in the Weft Indies as were under blockade^ 
This feems to be (be only rdlridibn on trade to the 
Weft India iflands, that it (hould not be going to 
Hfamds under Uockade ; this order cominiied in force 
four years, tilt the reftrifijon was ftill further taken 
off, by allowteg neutral veiSels to carry Weft India 
produce tc> Europe^ eidher to our ports or to the 
pons of theor own coanoy. It is not afferted that 
die whole of the cdonia] trade is laid open by thefe 
relaxatioos, or that a neutral fliip m%ht go from 
a port of France to a colony and back agam tor 
Framce^wsikmg one whole and entire tranfiuftionj 
in that cafe the returns would be preceded before 
the voyage began; and that, it muft be aHowed^ 

II would 
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t^btild be ohly the trade of the enemy on- mcreafed The 

freight. But as to feparate voyages the mattet fe very - 

different — as well in regard, to the nature and effefl: ^*^.^^ 
of the trade itfelf, as to the terms of the inftruSions 
refpefting it : —the legality of the trade homewSrrffrom 
die colony tcf Prance^ is a queftion at prefent iufpended 
beftyr* fhfe Lords J and fuch a trade might be conftriied 
to fatf wMiiirthe fcope of. the King's inftruSions, 
jSthotrgh it te 1*4 fo affirmatively expreffed 7 but thf* 
tridfe onMzi^ fo the colony cannot, by any itepfH- 
catfon, cotne >vithin the terms of the inflru^StioA.' It 
renidinsf thfen, otily to enquire, Whether there is any 
thing in the nature of it, that fhould induce the Court 
to confider it as illegal ? It cannot be illegal on tbi? 
gnotmd . that it is not legal for the neutral to go to 
the colony of the enemy, becaufe he is now allowed 
to go from his own port ; therefore the fame fupplies 
may be afforded. It cannot be, that he affifts the? 
^neiliy by taking articles from the mother country ; , 
that he ttii^ht do circuitoufly, by going to his own 
country firft, with equal advantage to the mother 
country, in refpeQ: to its revenue arifing from duties. 
On thefe grounds it icannot be illegal ; neither is it made 
fo by notification, or in the King's inftrudions to his 
cruizers. With refpecl to authorities, it cannot be 
expfedted that there fhould be any. The queftion has 
not Srifen in tlys war ; or it would not be to be dif* 
cuffed fo much at length in the prefent cafe. During 
the laft war there could not arife any precedent, as 
there was then a general relaxation. But there is a . 
cafe, oi the Vernagling in 1786, where freight was 
given to a neutral fhip going from Marfeilles to a ^'^^^^-^ 
French colony and back ; from which it appears, that 
whilft neutrals were admitted generally to partake in 
VOL. 11. o the 
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Thd tfae colonial trade, it . vas^ sut tfaougMt.iD affiord^anjii 
ground of diftioftiQa thattJiey "w^bre gqipg from^i 
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'"^ Sirl^i».&^.--l[1ik is the cafe of a ft^ O^ 

on a voyage originally from Hamburgh firft to Bwr» 
deauXf where fhe difcharged part 4af het^ titgo^ loni 
baiting taken on boar4 other goodifioeeededto ike 
colMy of SuDamingo^ and wa& taken in this pi^od of 
die voyage. The foil point made oti the part of the 
d;^mantfr ia, that St. Domingo is not to be coniuiered 
as a French colony, but as in a ftate oftndepcsi* 
dence ; soul a fecond point made is, that eiNsa if it 
were confidered as Frenchy yet, as the Engfijb have 
themfelves traded with that ifland, thb 'onift be deem« 
ed a permii&on to the fubjeds di neutral coumtriea to 
do the like. In proof of the former all^^ation an at- 
tempt was made to introduce extracts from die cam* 
mon j|?ii^/{^ newfpapers, which the Court would not 
permit to be read; the Gazette is the only authority 
of this fp^cies. admitted and relpe3:ed hy the Court 
for reafons too obvious to require a particular notice. 
Fn>m other mbre legitimate evidence,^ than any con* 
itained in unauthorifed publications. of ihat. nature, I 
think. It is legally to be held, that ^^ifvl^Mnintj^a con- 
tinues: a, Fhsncb colony.; It appears . that  a : &xe6t 
coQimercial correfpondence^ and: conunumcation, |s 
carri^ on between France ahd thatifland^ whidi ficaild 
hardly he if it" was deemed to be in a.ilate of::? revolt 
and difruption j^m the mother country; the Freneb 
Cuftom^faoufe ordinances and regulaiioois „ aj^ear all 
:to baAPLxfuil force there j (hips go/certi&ated .and 
|)onded.as upon the former fyftem; and if there are 

parts. 
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ipwtaDof &eiflaiid jnofc loider Frenih dimiiittoii^ it does ^ t^* 
Qotmtitl^;ap^ar that it .\tfasia the view of the prefealt 
parties to trade with thofe parts exclufively* .- 

Upon the fecond preliminary point, viz. That an 
Englijh xxzdLing with this French colony, mufty at all 
fHCftts, bfe deemed.an aath6ri£a^^ of the fame trade 
t^lte ft^leds of other countries, I have only ta ob« 
jGsnrejol^ft it misht be admitted to have that effed, if 
^ £id.W!ere>tfu^ in the degree neceflary to fupport 
tb^j0^i^fiw«ri The matter of illegality imputed to 
tb9^efi»tt5)liii»ant8 is a dired trading between the 
tm^fc: country of the enemy* and his. colony, a 
liao4s%«>f themfelves to the purpofe of a dire£l com* 
liianicalion between the ^ wo* To fhew that Englifh^ 
mmihics^etnided to'.St.Domij2g9j and under the autho- 
iai]^:iif their gGverhment, is not (hewing enough^ unlefs 
it itrltkefwife (hewn, that they had, under that autho* 
rit)S[jient:them&Lves to be the inftruments of a dire£k 
commevdal correfpondence between France and its 
colcta^; a .-trading :betwieen the dominions of Great 
^3kiuim;i2a:id. St.Lbmingo^ could authorife no more 
thaA a ti$ad(ng between the neutral country itfelf and 
diat^ODlony^ . 

.Oi|[ihei}tfaier hand it has been preffed againft the 
claimants,. dutt fome part of the cargo which came 
£tom ffianAurg and was difcharged at Bourdeaux was 
:tCoiiCrabandf and being the property of the iam^ 
^erfohs would affed the goods, which travelled with 
'ijStiiWL ifmw Hambtirg^ and were proceeding on^Kfards 
:tOv«helr nliimate deftii^ation of St. Domingo. The 
"^graift which are charged to be of the nature of con« 
Jirab8ti4i are hemp, or fome (imilar fubftance, mider 
^aoothel? namie £t for. the manufadure of wpe$4 As 
vnf; M 2 thefe 
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The thefe commodities are not now remaamng on Board 
iMMAHwit. ^^ ^jp^ ^j^^y cannot become the fubje£ts of any in- 
iTovimBer 7th, fpeftion, which the Court could order for the pur- 
pbfe of afcettainiiig theii* real fiature arid pi*obable 
ufe. It is argued indeed, that the claimants* agents 
set Bourdeaux fpedk, in a letter, of their expefltation 
that the rope-makers employed by the government 
at that place would purchafe them. But it does not 
appear that thefe perfons had themfelves feen the ar- 
ticles, or that they had any thing more than a gfeneral 
hope that the goods might find a vent of that k^nd. 
On the other hand it appears that thefe goods had 
been infpefted by a Britijh man of war at Dover^ 
when the (hip put in there in the courfe of her voyage 
to Bourdeaux ; there is reafon to prefume that the 
fearch was not made in a perfunftory manner ; it was 
made in a harbour where a fearch could be con- 
veniently made, and by perfons generally fincere 
enough in their defire to make fuch fearches effec- 
tual. The inference is, that they were not of a 
contraband nature; -at h-^^ it is left ambiguous, and 
without any particular mcans^ remaining of affording 
a certainty upon the matter. If fo, it is ufelefs to 
enquire what the effedt of contraband in fuch^ cir- 
cumftances would have been. I fhall fay no more, 
than that I incline to think that the difcharge of the 
goods at Bourdeaux would have extinguiflied their 
powers of infedion. It would be an extenfion of this 
rule of infeftion not juftified by any former application 
.of it to fay, that after the contraband was aftually 
withdrawn, a mortal taint ftuck to the goods with 
which it had once travelled, and rendered them liable 
to confifcation even after the contraband itfelf ,was 
out of its reach. 

Another 
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Another confideration was Hkewife preffed anin0: The 

thefe goods ; that having been entered at JBour' — — ~^ 

deaux, and exported from thence, it mull be ^**^'^ 
deemed an adual exportation from that port, 
and confequently that they are liable to be treated 
legally in the fame manner (whatever that manner 
may be) as the goods iirft put on board at Bour^ 
deaux. I incline to th n^c >hat this would be much too 
rigorous an application of principles rather belonging 
to the revenue law of this kingdom, a fyftem pif 
law having little in common with the general prize law 
of nations ; and that thefe goods are entitled to be 
confidered as coming from Hamburgh the original 
place of their (hipment ; and former decifions having 
fully eftablifhed that a dired commerce from a neu- 
tral country to a French fettlemept was open, I decree 
reftitution of thefe goods, which all appear to be 
Aeutral property. 

Upon the mere queftipn of property, as it refpefls 
all the goods as well as the fliip, I fee no reafon to 
entertain a legal doubt. Confidering them as neutral 
property, I fhall proceed to the principal queftion in 
the cafe, viz. Whether neutral property engaged in a 
direct traffic between the enemy and his colonies, is 
to be confidered by this Court as liable to confifca- 
tidn ? And firft with refpeft to the goods. 

Upon the breaking out of a war, it is the right of 
neutrals to carry on their accUjlomed trade^ with an 
exception of the particular cafes of a trade to blockaded 
places, or in contraband articles (in both which cafes 
their property is liable to be condemned), and of their 
fhips being liable to vifitation and fearch ; in which 
cafe however they are entitled to freight and expences. v 

03 I do 
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Tb« I do not mean Co fay that in the accidents of a war 
the property of neutrals may not be varioufly eri- 



^^'xTW^ ^*» 'tangled and endangered j in the nature of human 
conneflions it is hardly poHible that inconveniences 
<mF this kind fhould be altogether avoided. Sbtfie 
neutrals will be unjuftly engaged in covering the goods 
of the enemy, and others will be unjuftly' fufpefted 
of doing it j thefe inconveniences are more thati fully 
.balanced by the enlargement of their commerce ; the 
trade of the belligerents is ufually interrupted In a gre^t 
degree, and falls in the fame degree into the lap of 
neutrals. But without reference to accidents of the 
one kind or other, the general rule is, that the neutral 
has a right to carry on, in time of war, his accuftpnied 
trade to the utmoft extent of which that accuftomed 
trade is capable. Very different is the cafe of si 
trade which the neutral has never poflfelTed, which Re 
holds by no title of ufe and habit in times of peace, 
and which, in faft, can obtain in war by no other 
title, than by the fuccefs of the one belligerent 
agjunft the other, and at the expence of that very 
belligerent under whofe fuccefs he fets up his title; 
and fuch I take to be the colonial trade, generally 
fpeaking. 

What is the colonial tr^de generally Jpeaking ? It 
\s a trade generally fliut up to the exclufive ufe of 
the mother country, to which the colony belongs, 
?i^d this to a double ufe ; — that of fupplyinga market 
for the confumption of native commodities, and the 
other of fumifliing to the mother country the pedi? 
Jiar commodities of the colonial regions ; to thefe 
two purpofes of the mother country, the general policy 
yiefpeftin^ colonies belonging to the ftates ol d?if^q(^, 
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ias reftrided them. . With refpeft to other countn6$, ^ Th« 
generally fpes^ng, the colony has.no exiftence; it 
is; poftble that indireftly and remotely fuch colonic ^^^'^'^:^ 
may a$ed the.comn^erce of other countries. Tlie 
gi^ufa&ures ; of Germany may find their way into 

jfamaica- or Guadalot^e^ and the fogar of Jamaica or 
Guadalcupe mxo the interior parts of Germany^ but 

.a$.tp aiiy dired communication or advantage refulting 
tHei'e{i;oms Qtfa(Ialo^pe znd Jamaica are no more to 
Gdrmfiny than if they were fettlements in the moun« 

jtains of.the moon ; to commercial purpofes they are 

.not.in the fame planet. If they were annihilated it 
WQuJd make no chafm in the commercial map of 
ifilio^^r^. If Guadaloupe coul4 be funk in the fea 

•by the eflfefl; of hoftility at. the beginning of a war, 
it would be a mighty lofs to France^ as Jamaica 
wonild h^XoZvgl^^^ if it could be made the fubje£t 
o£ a iknilar a£t of violence. But fuch events would 

, find their way into the chronicles of other countries, 
as events of difinterefted curiofity, and nothing more. 
Upon *the interruption , of a war, ' What are the 
rights of belligerents and neutrals refpeftively re- 
ffardinK fuch peaces ? It is an indubitable right' of 
the belligerent to poffefs himfelf of fuch places, as i)f 
any other pofleffion of his enemy- This is his cotn^ 

, mon right, but he has the certain means of carrying 
fuch alright into effeft, if he. has a decided fuperioruy 
at fea :. Such colonies are dependent for their exiftenco^ 
as colonies, on foreign fupplles ; if they cannot be fup^ 
pi^ed and defended they mud fall to the beltigereht 
of courfe — -^and if the belligerent choofes to apply Ijis 
Hjuean^ to fuch an objeft, what right has a third par^, 
{wrfed^y neutral, to ftep in and prevent the exect^ 

04 tion? 
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T)^ tion ? No exiftiiig intereft of his is affe6led by it ; he 
iMHAiivsi. ^^^ j^^^^ ^^ j,jgj^^ ^^ apply to his own ufe the bene* 

^'"'"l'"gg ^^' fici«^l confequences of the mere act of the belligerent; 
and to fay, '* True it is, you have, by force of arn3|«, 
forced Aich places out of the exclufive poffeflion of 
the enemy, but I will fliare the benefit of the con-* 
queft, and by fharing its benefits prevent its pro-? 
grefs. You have in efFeft, and by lawful means, 
turned the enemy out of the pofleffion which he had 
exclufively maintained againft the whole world, and 
with whom we had never prefuraed to interfere; but 
we will interpofe to prevent his abfolute furrender, by 
the n:ieans of that very opening, which the preva- 
lence of your arms alone has aiFeded ; fuppUes fhall 
be fent and their produSs fhall be exported ; you 
have lawfully deftroyed his monopoly, but you fliall 
not be permitted to poiTefs it yourfelf ; ^e infift to 
fiiare the fruits of your viftories, and your blood and 
treafure have been expended, not for your own in- 
tereft, but for the common benefit of others." 

Upon thefe grounds, it cannot be contended to be 
a right of neutrals, to intrude into a commerce which 
had been uniformly (hut againft them, and which j& 
now forced open merely by the preflure of war ; for 
when the enemy, under an entire inability to fupply 
his colonies and to export their produQs, affedls to 
open theiji to neutrals, it is not his will but his ne- 
cefGty that changes his fyflem ; that change is the 
direct and unavoidable confequence of the compulfion 
of war, it is a meafure not of French councils, but of 
Britijh force. 

Upon thefe and other grounds, which I fhall not*at 
prefent enumerate, an inflry£tion ifiued at an early 

period 
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penod fcf the purpofe of preveptwig the c^munudU i^-J^^^j^^ 
cation of neutrads jari A the colonieis of .the enemy, -^^ — ^ — 
intended, I prefume, to be carried into effed on the ' ^1799. ^ 
fame footing, tin ^ich the prohibition had been 
iegaUy enforced in the .war ^of 1756 ; a period whe^ 
Mr. JulUce Blackjfione oblerves, the decKions on the 
Jaw of nations procee4^lg from the Court of Appeals, 
were known and reverediiy every date. in :£iir(j^& 

Upon further inquiry \t turned out that one fa-* 
. voured nation, the jfmerica^^ • ^ad in times of peace 
been permitted, by fpecial convention, to exercife a 
certain very limited commerce with thofe colonies of 
the French^ and it confiftcd with juftice that that cafe 
fhould be fpecially provided for ; but no juftice re- 
quired that the provifion ihould extend beyond the 
necelSides of that cafe ; whatever goes beyond, is not 
giyen to the demands of ftrid; juftice, but is matter of 
relaxation and conceffion.  ' 

DiflFerent decrees of relaxation have been exprefled 
in different inftrudions iffued at various times during 
the exigence of the war. It is admitted that no fudi 
relaxation has gone the. length of authorifing a direft 
commerce of neutrals, between the mother country 
of the enemy and its colonies ; becaufe fuch a com- ^ 
merce could not be admitted without a total fur- 
render of the principal ; for allow fuch a commerce 
to neutrals, and the mother country of the enemy re- 
covers, with fome increafe of expence, the direfl: market 
of the colonies, and the direfl influx of their produc- 
tions ; it enjoys as before^ the duties of import and 
export, the fame facilities pf Tale and fupply, and the 
inafs of public inconvenience is very flightly di- 
inioiflied. Even fuppoiing that this trade is carried 

on 
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1^ on m^ idtegrkqr. (^cbit 18 difficult to hopeiteder 

inMAitf u ,^j ijj^ temptatioBfi izai joppottmak^ of iraod vwiudi 

jTmrnhrfsih jii diredi ii)tercourfe)wiU fitppif)! there fe every .mafim 

. ta bsHftveiidiat the. ancienti monopdy irill» . in fsSkSkj 

.revire. itfelf : ^ritboofr the aid of esdufiYe pidiitiwtBdiidB* 

: The SoTccxsi kiig eflsahiiiflifid coimeSiod; aid ofiandent 

.habits of t£ade». would Ja a great meafureprefhnre 

Ibr a time to the modiet country^ its ancient esclofrve 

commerce with col(»iieSy although the communi- 

cation might be legally, open' to the merdlants iiof 

other countrie^n : :>; 

Much argument has been employed cm grouadb 

fof commesrcial analogy — this irade is aUowedr^lAaf 

trade h not more mynnons^r^Wi^ nia that to bexon- 

« ifidered as efmOy permitied? The obviottsranfworlg 

-that the true i!ule to diis Court b^ the text %o£:)ithe 

idftrudUonsi what is not found therein penmtted^rtts 

underftood to be prohibited^ upon this plain pfindpfe, 

that the cobnyJrade is generally prohibit^^ and that 

whatevtf is not fpecialLy relaxed continue sa ^ 

\c£ interdiii^iQO. The utmoft that could be oontenc 

would be» thai a commerce eszSAy ejuJHfrngatsm 

groAts would.be entitled to the favour of the ytcit- 

mUfion ; but the xeUmxim k not to be extended il^ 

eonftrudion, particularly .where authority baa been 

gradi^ in its relaxation j-'^where it has <yftinguifl»d, 

and flopped ibort iajeveral ftageSy individuals h«rae 

no right tp go further, upon a private fpecuktion.of 

their own^ that authority might as well have gone 

further. It is argued that the neutral can kapoort 

the manufadures of France to his own country. and 

. from thence diredly to the Fremb colony,; Why 

not ifm^4iaf§I^' from pranpe^ fince the fame puif(^ 

.is 
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iae&d^d? It is to be anfwered, that it id eik&edki ^The 
a manner more confiftent with the general rights of 
netttrals^ and lefs fubfervient to the fpecial cofl- 
TbAsnce of the enemy > If a Hamburg merchant im- 
ports the manu£idure of France into his own country, 
(^hidi he will rarely do if he has like manufa&m^s 
of his own, but which in all cafes he has an uncon« 
troulable right to do,) and exports them afterwards 
to tisB French colony > which he does not in Iheir pri- 
:^nal Frerub charader, but as goods which, by im- 
portation, had become a part of the national ftock of 
\a& own neutral country, they come to that colony 
with all the inconvenience of aggravated delay and 
expente ; fo if he imports from the colony to /£m- 
itu^gf^' and afterwards to France^ the commodities of the 
ocdotay , : they come to the mother country under a 
prdportionable difadvantage ; in (bort the rule prelfes 
oppn the fupply at both extremities, and therefore if 
iatiy 'cicmfiderations of advantage may influence the 
judgment of a belligerent country in the enforcement 
H9£>the right, which upon: principie it pofiefies, to 
^terfere with its enemy's colonial trade, it is in that 
ibi^e^f this trade, that confideratic^s of thisnatu|;i5 
jtev!e thdr- chief and moft eflfed:ive operatbn. 
" :It is an argument rather of ^ more legal nature 
.fiiitk any derived from thefe general topics of com- 
trfetcJal* policy, that variations are made in the coln- 
m^ctol fyftems of every country in wars and on 
""pKi^ta 4f wart ^hy means of which neutrals are ad- 
W|t0d a^d invited into different kinds of trade, for 
which they ftahd ufually excluded, and if fo, no one 
JjlelKgerent country has a right to interfere with 
|i^tra||s for ading under variations of a like kind 

made 
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Yb« infli^^ for fimilar reafons in the commercial policy of 
ft^MANutL. i^s enemy./ And certainly if this propofitipn could 
^jfovember 7th, ^6 paintaittcd without any limitation, tb^t wherever 
'*^^^^' 5Lny yarij^tion whatever is made during a war and on 
account of the ftate of war, the party who makes it 
binds himfeif in all the variations to which the necef- 
fities of the enemy can compel him, the whole colony 
trade of the enemy is legalifed ; and the inftruftions 
which are direfted againft any part are equally unjuft 
and impertinent ; for it is not denied that fome fucb 
variations may be found in the commercial pblicy of 
this country itfelf ; although fome that have been cited 
are not exaftly of that nature. The opening of free ports 
is not neq^ffarily a meafure arifing from the demands 
of war, it is frequently a peace meafure in the colonial 
fyftem of every country \ there are others which more 
direftly arife out of the neceffities qf war ; — ^the admif* 
fion of foreigners into the merchant fervice as well as 
injto the military fervice of this country ; — the permif- 
fion given to veiTels to import commodities not the 
growth, produce, and manufacture of the country to 
which they belong, and other relaxations of the aft of 
navigation and other regulations, founded the^^eon: 
Thefe it is true take place in war, and arife out of a ftate 
of war, but then they do not arife out of the predomi- 
nance of the enemy *d force, or out of any necefSty refult- 
ing therefrom, and that I take to be the true foundation 
of the, principle. It is not every convenience or even 
every neceffity arifmg out of a ftate of war, but that 
neceflity which arifes out of the impoffibility of othei:- 
wife providing againft the urgency of diftrefs ii^flided 
by the hand of a fuperior enemy, that can be admitted 
to produce fuch an effect. Thus in time of war 

14 every 
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every country admits foreigners into .its general fer- The 
vice — every country obtains, by the means of neuti^J - 
veiBels, thofe produds of the enemy's country which ^'^'^'V^*' 
it cannot poffibly receive, either by means of his 
navigation or its own, Thefe are ordinary meafures 
to which every country has refort in every war, whe- 
ther profperous or adverfe: they arUe, it is true, 
out of a ftate of war, but are totally independent of 
Us events, and have therefore no common origin with 
thefe compelled relaxations of the colonial monopoly ; 
thefe are afts of diftrefs, fignals of defeat and depref- 
fiori, they are no better than partial furrenders to the 
force of the ^nemy, for the tnere purpofe of prevent- 
ing a total difpoffeffion. I omit other obfervations 
which' have been urged and have their force, it is 
fufficient that the variations alluded to, (land upoii 
grounds of a moft diftinguifliable nature. 

Upon the whole view of the cafe as it concerns the 
goods Chipped at Bourdeauxy I am of opinion that 
they are liable to confifcation, I do not know that any* 
deciiion has yet been pronounced upon this fubje£t ; 
but till i am better inftrufted by the judgment of a 
fuperior tribunal, I (hall continue to hold that I am not 
authorifed, either by general legal principles applying 
to this commerce, or by the letter of the King's in- 
ftruftions, to reRore goods, although neutral property, 
pafling in direft voyages between the mother country 
of the enemy and its colonies. I fee no favourable 
diftinfcion between an outward voyage and a return 
voyage. — I confider the intent of the inftrudion to 
apply equally to both communications, though the 
return voyage is the only one fpecially mentioned. 

The only remaining queflion refpedts the Qiip ; it. 
belongs to the fame proprietors, and if the goods 

could 
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xh« could be confidered as properly contraband, would oil 

iMMAKUBu xh^i account be liable to confifcation, for in the cafe of* 

Kmrn k r 7ti^ clcar contraband this is the clear rule : I incline to 

*^* zfply a more favourable one in the prefent cafe. It is 

a cafe in which a neutral might more eafily mifappre- 

hend the extent of his own rights, it is a cafe of lefs 

fimplicity, and in which he aded mthout the notice 

of former decifions upon the fubjed. The fhip came 

from Hamburg in the commencement of the voyage, 

fhe was not picked up for this particular occafion, but 

was intended to be employed in her owner's general 

commerce. Attending to thefe confiderations, I fhall 

go no further than to pronounce for a forfeiture of 

freight and expences, with a reflitution of the vefTeL 

Cargo, taken in at BourdeauXy condemn^ j fhip 
reftored, without freight. 



On the fame day^ in the cafe of the Rofe^ Toung 
mafiery ^ 

Which was a cafe of an American fhip going from 
Amjlerdam to Guadaloupei with an aflbrted cargo — - 
claimed on behalf of American merchants 2 

The Cowr/.— With refpeft |o this cafe it differa 
only from the laft, in this circumftance, that it is the 
cafe of a voyage from one enemy to the colony of 
another enemy allied in the war. — I am of opinioni 
that this does not form a folid diftindion: On the 
principles which I have laid down, I think it would 
be impofTible to maintain the rule of law without ap« 
plying it alio in this extent. 

Sentence the fame.. 

tttE END OF THE FIRST PART. 
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THE CHRISTOPHER, Slyboom Matter. jv**.i«th. 

1799. 

qpHis was a cafe of a Britijh prize-fhip taken by Condemnation 
the French J and carried into the Spanijh port *Brit^^\^ * 
of S/. Sebajlian ; from whence the Ihip's papers were p^^Tte^Vif^r^ 
tranfmitted to France^ and a fentence of condemna- Sf>a»ifiyon, 
tion paiTed at Bayonne^ May 9th, the ihip ftill lying at the time of 
ia the Spanijh port. The fhip was then fold to the Sw v^"**"* 
prefent claimant,' a merchant of Altona ; and was 
failing at the time of capture, July 1799, in ballad 
from Su Sebajlian to Altona. 

On the part of the Captors — It was contended under 
the authority of the Fladoyen^ that this was a pur- VoLi.pii35» 
chafe refting on an illegal fentence of condemnation ; 
and therefore that it could not avail, to transfer any 
right or juft title to the neutral claimant. . 

Judgment. 

^xcW* Scott. — This is a cafe materially diflfering 
from thofe in which condemnation has paflfed on fhips 
carried into a neutral country ; thofe proceedings have 
been held illegal, principally, becaufe it was not to 

VOL. II. -^ p be 
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The be prefuraed that a^ neutral gavernijient would fo far 
HRisToPHER. ^^^^^ froiii thc dutics of neutrality as to permit the 

^7799 '^' exercife of that laft, and crowning ad of hoftility, if 
I may fo exprefs myfelf, the condemnation of the 
property of one belligerent to the other; thereby 
confirming and fecuring him in the acquifition of his 
enemy^s property by hoftile means. — But this will 
no| t^old ^oo() with refpe^ to cqudeiniiatio^ P^^^ 
on fliips brought into the ports pf an ally in the war. 
In fuch cafes there is nothing to prevent the go- 
vernment from proceeding to that laft aO: of hof- 
tility ; there is a common intereft between theita on 
the fubjea ; and both governments may be prefumed 
tp authorize any rae^ures condyqing to give effefl: 
tp their arn^s ; and to confider each other's pprts as 
mutually fubfervient. I am, therefore, inclined to 
* hqJld fuch a coude^mationi fufficieatj in regard to 
property takea in tl^e c^}^x^ pf tl;^^ oper^tiftfla o| a, 
comp[^on war. 

As the fads of pqrqhafe ja^gear to b^ fuffifiewly. 
proved on the. farther proof that h?is l^e^u exhibited, 
I fhall decree reftitution of thi$ fhip for the claiknggo^a. 

Ship reftored. 



la. th)^, liarmonyt Elbttcht^, Non^. 'i^, ^7,9S> which, w«^. ^ 
cafe of a Briti/b prize fhip taken by a French privateer,, and carried 
to Helvetjluys^ and condemned by the French Commljfary of Marine^ 
at Rotterdqm^ 6 Frair, an 6, 25 May 1798 ; and in the cafe of 
the Adelaide^ Pietrom, under cncum^nccs exa3fyjtmilar ; further 
proof being required to be given of the property^ a^ci of tfte ion4 
Jide. transfer to the neutral claimant, the qifeftion of law rei^ft- 
ing the legality of fuch condemnations was exprefsly referv^d. 

In the Betfyy Kruger^ la Auguji 180O9 which was-acafe un^^ 
arcum/btncei maQly Jimlar^. tlje quiMUoo of hw, viajn waived ; and 
^ It^ijsX' ^f the cond^inna^fm beipg admitted. l>y th^ Cpur^ 
(uither proof was direded to bejoaade of the h& of tr^sfei:^ 
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THE GERTRUYDA, De Vries Matter. ivi..,9th, 

1799- 

npHis was a cafe on the admiffion of an allegation JDtach Oiipt de^ 
^ on the part of the Admiralty, claiming to have Iftt c.^:^/ 
the Dutch ihips taken by Lord Keitb at the Cape of fol'edfZrl^n 
Good Hope^ condemned as drtdts of Admiralty; as ofhoftji'tiei 
being taken in port fubfequ^t to the declaration of Sed^f^^^x 
hoftilities againft Holland. ' t^tZ:^^ 

^g^i^fi the admiffion of the allegation^ the Kinz*s ^.^* ^''°'^"» 
Advocate and Arnold. — The queftion before the Court 
arifes on a capture made in the year 1795, and it is 
undoubtedly to be lamented on all fides, that diftri- 
bution fhould have been long prevented by any con- 
flicting claims, as to the manner in which it Ihall be 
condemned : It now comes forward on an oppofition 
to the allegation j • that, if the Court fhould think there 
is no ground to fuftain the demand fet up on the 
part of the Admiralty, all farther delay may be re- 
moved. The queftion is. Whether certain Ihips taken 
by Ld, Keith J at the Cape ^f Good Hope^ and detained 
by him there previous to the adt of capture, fhall be 
condemned, to the ISJaig jure corona ^ or as droits of 
Admiralty. The diftindion of law on this point, it 
is apprehended^ has been long clearly eftaWifted, 
" that all veffels detauied in port, and found there 
" at the breaking out of hoftilities, are condemned 
** jure corona to the King j and that all coming iutt 
^ after hoftilities, not voluntarily by revolt, hok 
** ,igQOTant of the faa, are to be condemned as droits, 
" of Adiniialty/'-7-The only doubt that qaQ be made 
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The ID the prefent queftioH, is to determine, under which 
_!!!Il!!Ll of thefe defcriptions thefe fhips are, under all the 
^1709?^' circumftances preceding and attending the capture, 
to be confidered : the circumftances are briefly thefe : 
on the nth of June 1795, Lord Keith failed into 
SymoncTs Bay^ and found feveral Dutch fhips lying 
there : a Dutch packet was ^allowed to fail, and alfo 
a Dutch frigate, the Midenblecky on the 21ft June^ 
but the (hips in queftion, and feveral other merchant 
fhips lying there, were not permitted to depart. 

Lord Keith wrote to the commanders of the Dutch 
fhips on the 28th June^ ftating, " that from fome 
*' unfriendly appearances in the Governor and Coun- 
" cil at the Cape^ he was appreheniive of a defign to 
" deliver the colony at the Cape to the French fac- 
** tion, that had over-run the mother country ; and 
** that he was commiffioned by the King of Great 
** Britain^ in conjundion with the Stadtholder, to 
** prevent fuch a meafure, and accordingly laid his 
•* commands on them not to move from that 
" place/* 

It is impoffible to contend, therefore, that there 
was not a detention and embargo and reftratnt of 
princes, in this cafe; or that the property fubfe- 
quently taken as prize, in confequence of fuch de- 
tention, is to be diftinguifhed in any way from pro- 
perty taken under fimilar circumftances in Europe: 
on the 9th of July a farther communication was 
made by Lord Keith^ " that it would be necelTary 
fpr him to put fome of his men on board to prevent 
any M^fte or damage of the cargo of the fhips, or 
my mifchievous intention that might be formed of 
fisoing fire to them ; but that the vefleti were not to 

be 
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be confidered as feifed.**— It is on this expreffion. The 

perhaps, that the claim of the Admiralty is now fet . — ^ 

up ; but whatever might be the terms of the inter- ^^yVj^^* 
courfe, it is impoffible to fay, thefe ihips were not 
precifely under the very fame circumftances, in point 
of fa£t, as all other Dutch property detained in the 
ports of this kingdom. 

All this pafTed, previous to the. declaration of 
hoftilities againfl: Holland^ which did not ilTue 
till the 15th of September 1795; on the i8th 
Captain Hardy took poffeffion of one of the Dutch 
ihips, the Williamjiadt en Boetjlaar^ for His Majefty's 
fervice, under a comraiffion granted to him on the 
1 2 th of that month by Lord Keith : this was all that 
happened previous to the knowledge of the de- 
claration of hoftilities againft Holland; thefe ihips 
remained in the fame itate till the month of May 
1796, when the intelligence of hoftilities was re- 
ceived at the Cape^ and immediately the Dutch flags 
were ftruck, and the ihips taken poffeifion of as 
prize. A fimilar queftion has already been deter- 
mined in the cafe of the Overyffel^ which was a 
Dutch ihip of war, detained in an Irijb port in the 
month of March 1795, ^°^ carried into the Cove of 
Cork for fecurity : till, after the declaration of hofti- 
lities, the colours were ftruck O^ober 1795, and 
the ihip has fmce been condemned as prize to the 
Crown. The detention which has h2|.ppened, as well 
in that cafe as in the prefent, is; all that can in any 
cafe take place; it is not neceflary, that an actual 
feifure ihall be made, in the form of prize j becaufe 
before the proclamation ilTues, that cannot be; an 
embargo, or the forcible detaining of fuch vdTels^ 
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is all that can in the firft inftance be put in force. 
It has takea place in this inftance ; and it is fubmitteii 
that thefe fhips ftand in the fame fituation and muft 
follow the fame courfe, as all the other Dutch pro- 
perty, detained in the ports of this kingdom, before 
the aftual declaration of hoftilities, and fince con- 
demned y«r<? corona y to the King. 

For the allegation^ the Advocate of the Admiralty and 
Laurence. — If in the ports of this kingdom, an order 
of Council puts a general embargo on the Ihips of 
any foreign ftate, and reprifals afterwards take place^ 
it is not contended that fuch veffels would not be 
condemnable as prize to the King jure corona : the 
Overyjfel was a cafe of that defcriptionj and no 
queftion was raifed about it ; it pafled, in a manner 
fub Jilentio^ as a matter of common condemnation, 
and no obfervation was made upon it, but many 
material diftinftions feem to render that cafe no 
authority of the prefent queftion. That Ihip was 
detained, on an embargo laid on the ports of this 
kingdom, and operating therefore with juft force and 
authority to produce its effeft: but no embargo 
iffuing in this country can operate with any effeft, 
beyond the limits of His Majefty's realms; it is a 
mere nullity as to other countries ; and no inftance 
can be produced of an attempt to lay an embargo oijt 
the ports of a foreign power. The detention, there- 
fore, which is afferted to have taken place, in this 
cafe, could not, if it were proved, operate as an ordi- 
nary embargo, which puts the objed into the legal 
poffeffion of the Crown, and therefore affords z, 
commencement to the right of prize, if hoftilities 
afterwards enfue^ on the part of the Crowa. It 

could 
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could not \n h^ have oberated to this e^eft, had it . t^e 

Oertrutda.. 



been the Intentioh. of the parties to have dotte fbi 

But the very terrns of the letters that Jjaffed, are ^^7y^^!^* 

fufficieiit to convince the Court that during the 

whole of this previous tranfaftion, nothing of aii 

hoftile nature eVer entered into the contertiplatioh of 

the parties, the firft letted (tf) ftateg, that as the 

appearance on the part of the colony make it dbiJDt- 

ful \vhether there may not be an intention to deliver 

up the colony to the French^ and ^s my ihftruftions 

particularly direiJt me td prevent fiich a rtieafure, iana 

fecure the property of the tlaji India Cdrtipahy, and 



(a) Letter, No. i. 

** Whereas from the prefent unfriendly appearances on the part 
" of the governor and council of the Cap^, towards the ancient 
** friends and allies of Hollandj it is doubtful whether there 
" may not be an intention of delivering the colony to the French 
** fa£kion, which have overrun the mother country $ and being di« 
'^ reftcd by the King my fovereign, in conjun^lon with the Prince 
^' Stadtholdery to refHi the fante, and to fecure all (hips and public 
'' property belonging to the Dhtch Edji India Company, and td 
^ keep ^nd ptotefi the fame from embezzlement, and to pr^* 
** vent its falling into the hands of the enemy, and alfo to pre- 
'* vint all (hips of the faid country from failmg, unlefs under l\\t 
" prote^iion of a States (Hip or Briti/b (hip of war ; I do ther^i 
** fote, in confequence of thofe JnltruAions, command you not to 
'* move from this place, biit to remain here and keej) a ftv\&. and 
" careful watch over the (hip and cargo iatrufted to your charge, 
'< until the i^tAe can be reftor^d to the lawful. owner ; and (hould 
" you refufe to obey the Stadtholder's orders fignified through 
** me* yod Are at liberty to' depart with all your private eflPeOa and 
*^ property, an4 all fuch who choofe to remain and abide at their 
*• duty (hall be protend in the due* exercife of the fame.'* 

« 28t^ June 1795." 

*^ To tfte captains aind commander 
^ of the Dutch (hips now in Sy^ 
*• mondt Bay J* 
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proteft it from embezzlement, I am to infonn yoti 
that no veffel will be permitted to fail but under a 
fliip belonging to the States, or a Britijh Ihip. From 
this it is evident that it was no plan, even of abfolute 
detention, on the part of this nation ; but a mere 
afl: of caution, to prevent thefe Ihips from falling into 
the hands of the French. . Another paflage in the 
fame letter is flill ftronger, ** you are to remain and 
** keep a ftrift watch over the fhip and cargo, until 
^* the fame can be reftored to the lawful owner ;** 
fliewing that there was no delign of diverting the 
Dutch owner of his intereft. 

The fecond letter (a) dates an apprehenfion of em- 
bezzlement and a defign of fetting fire to their (hips, 
which might endanger the Englijh fleet, and made it 

neceflary 
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[a) Letter, No. 2. 

Whereas 1 underftand that great wafte and damage is done 
ta the property of the Dutch Edfi India company, every nighty 
by order of the Governor \ and have reafon to believe he hath 
fent or intends to fend orders of a fimilar nature to the (hips in 
this Bay, and to fet fire to them, which will endanger thofe of 
His Majefty under my command ; therefore to prevent any fuch 
mifchievjus intentions from being put into executiout T find 
myfelf obliged to fend officers and men to watch, and make 
known any irregularity that may take place« 
« 9th July 1795. « G. K. ELPHINSTONE." 



No. 3. «' Monarch, gth July 1795. 

Orders to the captains of Britl/h (hips. 

'< You are to fend an officer a midfhipman, and fix men to one 
** of the Dutch (hips, to be relieved every day, to keep a ftrift 
** watch that the ihipa are not plundered or fired> to endanger the 
« fleet, 

« They 
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neceffary to fend officers and men to prevent any 
irregularity of that kind. From thefe letters it ap- 
pears that the meafures purfued were merely of a 
provifional nature, and were in no degree connefted 
with any hoftile purpofe on the part of the Englifh 
fquadron; and it is not at this day competent to 
^y perfon to attempt to fix on them a meaning 
diflTerent from the obvious intention of the parties 
at that time. The intention is ftill more* ftrongly 
evinced by the faft of letting a fliip of war depart. 
Had any notion of hoftility prevailed, this fhip of 
war would have been the firft objedl to be detained ; 
It was fo in Europe with the Over^ei ; that fhip was 
immediately detained, and it cannot fail to prefs itfelf 
on the mind of the Court, that thefe different modes 
of a£ting (hew more clearly than words can fpeak, 
that a different principle of adion governed the pro- 
<:eedings. In England^ the embargo following the 
general natute of embargoes, was connected with a 
latent purpofe of confifcating the property as prize, 
if reprifals fhould enfue. At the Cape no fuch pur- 
pofe prevailed, it was a flate of fimple caution only, 
to |)revent the property from falling into the hands 
of the French ; and in that ftate things continued, 
till after the furrender of the Cape; from the mo- 



ax7 

The 
Gertrutda. 

Ill 1 — —iMi^ 

Nw. t9th, 
»799- 



*' They are to be circumfped io their conduft, and to ufe 
nothing belonging to the (hips, which are not to be confidered 
** as feized.' 



cr 



** But you are to ufe every means to proteft and affiil the com- 
'< manders in prote£ling the fliip's cargoes, and the men's private 
** property.*' 
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The meUt of furrender, the port bl^came a Britijh port, 
GiETEUTPA, ^j^jgj. ^Yie proteftion of the Lord High Admiral ; and 

^^r^oo^*'' therefore any feifure made in it of enemy's propertyj 
after that time, is to be confldered as made in his 
name ; no feifure was made of the (hips in queftion, 
as prize, till May 1 796, and thei^fore it is fubmitted 
they are to be confidered as droits and perquifites of 
Admiralty. 

Judgment. 
Sir WiUiam Scott. — This queftion arifes on certain 
Dutch fhips, which were found at the Cape of Good 
Hope, by the fquadron under the command of Lord 
Keith ; and which have been proceeded againft as 
prize, on the part of His Majefty, jure corona. An 
intervention has been now given, oh the part of the 
Admiralty, claiming them as droits and perquifites 
of Admiralty ; and there can be no doubt that fuch 
an intervention may be rightly given ; becaufe as long 
as the office of Lord High Admiral, though now refid- 
ing in the perfon of His Majefty, continues iii this 
kingdom to have a legal exiftence, it is extremely 
proper that the droits and perquifites of the office 
fhould continue as anciently diftinguiihed ; and 
although the diflference may not be very important as 
to any immediate coniequence under the prefent ap- 
plication of them, (which is direfted by the Treafury, 
and not by the Admh-aky), it is ftill fit that they 
Ihould be ftridtly determined, and with as* much 
exafl: obfervance of the ancient rules, as if the pro- 
ceeds were carried in the ancient and diftinft courfe. 
Amongft thefe rules, I take it to be an eftablifiied 
maxim/ that the rights of the Lord High Admiral 
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are to be confidered as rights Jiridi juris ^ as rights 
originally granted, in derogation of thofe higher 
rights of the crown, which are vefted in the crown 
for general' utility : fuch grants are to be conftrued 
ftriftiy on the known prefumption, that the crown 
has not parted with any right which the public wif- 
dom has conferred upon it, farther than the exprefs 
words of the grant import. 

The grant alluded to is to be found recognized in 
the order of council of Charles II. That order, 
among other things, direfts, " That all fhips and 
goods belonging to enemies coming into any port, 
creek, or road of this.His Majefty's kingdom ofEng* 
landy or of Ireland^ by ftrefs of weather or other 
accident, or miftake of port, or by ignorance, not 
knowing of the war, do belong to the Lord High 
" Admiral 5" but certainly not in foreign ports : It 
is the firft time . that I ever heard the idea ftarted, 
that it was to extend beyond the dominions of the 
crown, to ports belonging to foreign powers. Befides, 
it has always been underflood that fuch a coming in 
muft be during the fubfifting war. — The very terms 
ufed, " by miftake of port, or ignorance, not knowing 
of the war** neceffarily imply that j and all other 
feizures made any where elfe, or under any other 
circumftances, before a war, do belong to His Ma- 
jefty. 

This being the cafe, let us fee how the terms of 
this order apply to the circumftances of the prefeiit 
tafe. On the breaking out, I cannot fay of war, but 
of that ambiguous fttuation into which the irregular 
condua of France had put different countries, by dif- 
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The fblving the connexion between the governors and the 
 1 governed, it was found neceflary, when Holland be* 

^'im!^' came expofed to the invafion of the French arms, to 
detain, by the ftrong hand of power, a number of 
Dutch Ihips in the ports of this kingdom. At the 
fame time, conciliating language was ufed to the pro- 
prietors, and promifes were held out to all fuch as 
fliould voluntarily come in, that their property fhould 
be reftored to them. It is notorious alfo, that on 

* ' the declaration of hoftilities that enfued, thefe feizures 
were enforced, with a retrofpedive operation, on all 
who had not complied with the terms ; and were not 
confidered as ipere civil embargoes, but as ads of 
forcible pofleflion, on which the property fo feized was 
finally condemned as prize to the crown^ Now, unleis 
very ftrong and fold diftindions can be pointed out- 
between this cafe and thofe which have purfued this 
courfe, I fee no reafon why this Ihould not journey in 
the fame track. Two or three diftinftions have been 
taken : In the firft place, it is faid, that the detention 
in. the ports of England was a mere civil embargo ; 
and that an embargo of that nature could not ex- 
tend to foreign ports, where the crown of England 
has ^ no jurifdidion. In the firft place, it is hot 
neceflary that the embargo Ihould be exadly of the 
fame nature^ in order to veft the rights of the crown ; 
for any mode of forcible occupancy or detainer prior 
to hoftilities is fufficient for the purpofe; and 
fecondly, the nature of the embargo in the ports of 
this kingdom is not very accurately defcribed, when 
it is termed a mere civil embargo; for it was a de« 
tention by adual force applied to them. — The 
 flaps 
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fliips were generally taken poffeflion of by an The 
armed Power; it was not the mere hand of the "^^^"^°'*\ 
Cuftom-houfe that was laid upon them, in the civil '^7709**'* 
mode of forbidding an egrefs ; but it was a reftraint 
and compulfion, ading by the terror and ufe of force. 
The embargo at the Cape was likewife an embargo of 
force ;^ and the very argument that it could not be a 
civil embargo, becaufe this government had no right 
to lay on a civil embargo in a foreign port, proves 
that it was an embargo of force ; though^ if it was 
at all jieceflary that it fhould partake of any thing like 
a civil authority, it muft be remembered that the 
Stadtholder's name and authority, is likewife em- 
ployed \ but it is notorious, that fome fhips of war 
that attempted forcibly to efcape, were forcibly 
detained : that is enough to ihew its nature, if it were 
at all neceffary. 

Another diflindion is, that in this cafe a fhip of 
war was allowed to go away, whilft in England a fhip 
of war, the Overyjfel^ was detained, I think it does 
not appear under what particular motive the perraif- 
fion to depart was given : it might be under an under- 
ftanding that the fhip was going to fome other port, 
where difpofitions favourable to the Stadtholder might 
be expefted. I think the terms of the letter lead us 
to conjedure that there mufl have been fome fuch 
motive as I have flated ; becaufe it could not be fup« 
pofed that fhe was allowed to depart, as going to the 
mother country, when the fame letter exprefsly ftates - 
that country to be in the hands of the French^ as in 
fad it now remains. That permifEon to the fhip of 
war muft at any rate be taken as a peculiar per- 

miffion. 
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The miiEon, influenced by fome particular inducement, 
GiRTRUYDA. ^^ J therefore affording no ground by which we can. 
Nov. 19th, be juftified in diftinguiOiing that embargo from what 
took place here, much in the fame ftyle. 

The queftion is, indeed, not fo much how the mat- 
ter was condufted, but whether they were in truth 
detained or not; that I muft underftand, from the 
very terms of thefe letters, which it is impoflable to 
underftand in any other way ; becaufe, when it is faid 
they would not be allowed to depart but under a ihip 
of the State, I mufl underftand it to mean, a (hip in 
the fervice of the Stadtholder. Looking at this, I 
muft fuppofe, that it was conduced only with that 
moderate and foothing language which was ufed alfo 
in this country j but that the fliips were in no degree, 
lefs under the gripe of power than thofe under de-^ 
tention here. They were not allowed to depart, 
unlefs under a Britijh ihip, or a fhip that had declared 
its attachment and obedience to the Ally of this coun- 
try. I muft therefore confider it as being as effedual a 
detention as that ufed here, and ecdem intuitu. Indeed 
it is impoiTible to fuppofe, that any real diftin£^ion was 
intended to be made between property detained here, 
and property detained there : it was all intended to be 
fubje£): to the fame final application, whatever that 
might be } and, though local circumftancea might call 
for fome difference in the apparent mode of treai> 
ment for the prefent, yet the real intentioo, and the 
ultimate deftination, was the fame in both. It was 
not, as was aflerted, for the mere purpofe of ca;Utionj; 
to prevent then* falling into the hands of the Frmih^. 
but for the further purpofe- of fecuring diem for 

Britijh 
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Britijh ufe, in cafe fubfequent events Ihould difq^ualify The 
the Dutch proprietors for reftitution. gertb.uyda. 

As for the expreflion, " that they were not to be Nov.k^x^^ 
confidered as feized," I look upon that to be nothing 
more than the fame fort of fofter language, of prefent 
policy, that was ufed here, in a fituation of affairs 
that required fome management and addrefs ; and 
when one obferves the aftual and effectual detention 
for nine months, during which time thefe (hips would 
have moved off, if they had not. been forcibly re- 
ftrained, it is impoffible to fuffer the mere exprefSon 
and ftyle of the letter to alter the real confequences, 
ox diftinguifh them from thofe which took place 
here under fimilar circumftances. 

The Cap^ in the end furrendered, and certainly as 
a hoftile colony : the very next day it is ftated, that 
Captain Hardy was commiffioned to take the com- 
mand of one of thefe veffels ; this was before the 
decl<g:^tion of hoftiUties againft Holland was known 
at the Qape^ and it affords, I think, a pretty authentic 
expofition, of the intention under which the firfl: pof» 
felHon was taken. The colours were not formally 
ta);en down till a fubfequent day, after the declara- 
tion of hoftility had arrived, but the fhips had not 
beeu lefs really under the power of the Englijh fqua- 
dron. Generally fpeaking, the taking down of tbq 
colours is the formal aft of furrendep ; but in the pre- 
fent cafe it is evident that it was an uhfubllahtiat ' 
io};rs\^ and that no furrender was required. 

Under thefe circumftances, I canndt think that the 

diilinftions taken in this cafe do materially; vity ^^ 
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-Ae from the cafes of feizure of all other Dutch property 
gkrtrotpa. ^^ ^^^ ^^^^ ^j^^ , ^^^^ therefore, I rejed the alle- 
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Allegation on the part of the Admiralty rejeded. 
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THE SALLY, Joy Mafter. 
(Inftance Court.) 



Appeal from rpH)[S was a motion made for an inhibition on th^ 
SwM^iTthe^ Vice Admiralty Court of New Brunfwic^ in a 
ivcft indus^'m z revenue caufe. in which that Court had pronounced, 

revenue eale. ' r » 

Time of appeal Marcb 26, 1 798, that there was no caufe of feizure ; 

Fpondeni as to and in Auguji 1799, had farther proceeded to decree 

Z:lXi%.^ cofts againft the feizor. 

!l!!Siukd^ It was now fubmitted by the King*s Advocate, that. 

The whole con- the caufe was not to.be confidered as finally deter- 

fentence. mined> till after the decree for cofts ; that it was from 

the date of that definitive fentence that the time for 
appeal was to be reckoned ; and that the feizor was 
at liberty, within the accuftomed time from that 
period, to appeal, as well from the f(^tence of refti- 
tution, as from the decree of cofts. 

No (^pofition being given, the Court faid, I (half 
fu£Fer the inhibition to iCfue ; it will be for the parties 
to take their exception^ 



yiii».»7lh, 
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The cafe came on again, on ad; and petition of the 

party, appearing under proteji to the inhibition^ and 

praying that it might be relaxed. 
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Infupport of the proteji^ Swabey and SewelL — The The 
proceedings out of which this application arifes have _ 



been thefe: On the 19th of Oilober 1795, this vef- ^799*'*' 
fel with a cargo of provifions, being the property of 
N. Godard smd other merchants of America^ was 
feifed in the port of 5/. John in New Brunfwicky and 
proceeded againfl: on the part of the colleftor of the 
cuftpms, for importing fiich provifions contrary to 
ftatuter On the 9th of March 1798, the Judge of 
the Vice Admiralty Court of New Brunfwick pro- 
nounced ^^ that there was no probable ground of 
" feizure;** and on the .ift oi Auguji 1799 he pro- 
ceeded farther to pronounce " the cofts bf the fuit to be 
paid by the feizor.** The fufpenfion of the proceedings 
during this interval was occafioned by an appeal, which 
the feizor entered apud ada^ againft the firft fentence^ 
accompanied by an apprehenfion on the part of the 
Judge, that he was flopped from proceeding farther 
in the caufe j during this time the Judge waited, but at 
length finding that no inhibition had iflued againfl 
him, he finally proceeded, on the ifl oi Auguji 1799, 
to make a farther decree on the queflion of cofts. 

To the appeal, profecuted from this decree of cofls 
on the part of the feizor, the refpondents are ready to 
appear abfolutely, and fubmit the merits of the queflion 
of cofts to the Court. But as to the former fentence, 
it is fubmitted on their part, that the time of appeal is 
elapfed, and therefore that the feizor muft be pro- 
nounced to have deferted his appeal on that fentence. 
The time for appeal is known to be twelve months ; 
originally it was expe&ed that the whole caufe 
would be finally determined within that term; and 
fo late as the middle of the laft century, it was the 
praQice to make a fpedal application to the Court 
to be admitted to a fecond year. This practice has 
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sZJTt. fafi^n into cUfufe, a$ to the termination of At fuit ; 
: - but as to the term ife^thin which the appeal ibould be 

179^ * profecuted, it ftill retnains according to the praftice of 
the civil law, which is recognized m a late ftat. 
38 G. 3. ch. 38. feft. 2. for regulating the time of 
appeal on feizures of another nature (^a:), as the law of 
nations, and as the law proper to be adhered to in 
Courts of Admiralty. 

That the feizor was underfbood on all fides to have 
appealed from the firft fentence, is evident from his 
words, and the condufl: of the Court below. The 
Judge deferred to his appeal ; had it been a mere 
proteftation of appeal ; and not an adtual appeal, the 
Judge might have affigned the party a term within 
which to profecute it ; but being an aftual appeal, 
and immediately allowed by the Judge, the Court by 
that aft, in law^ concluded itfelf ; and did infadl accord* 
ingly abftain from proceeding farther in the caufe ; and 
at laft, when he went on to entertsun the queftion of 
cofts, the appellant himfelf aJledges, not generally, 
that he appeals, but ** that he farther appeals.*^ 

The term, therefore, for the appeal on the firft point, 
is to be reckoned from the adiial appeal interpofed on 
the former fentence ; fix)m which time it was near a 
year and a half before the appellant took any ftep to 
jyrofecute his appeal, and therefore he is to be pro- 
nounced to have deferted it ; and the 1-efpondents are 
entitled to have the inhibition relasred, as far as !t 
applies to the firft' decree. 

On the i^herjide^ the Kin^s Advocate and Croke. • — 
It is not very eafy to undcrftand what is meant by 
reprefenting the proceedings of the Court below, 
as two decrees and two fentences« "According to 
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the praftice of the Court of Admiralty, a party can 
only appeal front a definitive fentence, or a decree 
having the force and effedk of a definitive fentence ; 
and therefore the power is referved to him of app^l« 
ing at the fame time from all grievances that have 
beai done previoufly, or infixed by the Judge from 
whom the appeal is brought. In the Ecclefiaftical 
Courts^ following the . different pra6Uce of the ca- 
non la.w, . it is otberwife ; and if a party proceeds to 
take any ftep, after the grievance complained of, he 
is held to have perempted his appeal* This is a dif- 
tindion .arirmg from the different procefles of the 
civil and the canon ^ law : but in the Admhalty 
Courts, which are regulated by the former ^ th^ party 
has an undoubted right to appeal at the final fentence.; 
which, in this cafe, m^ft be takim to be the decree on 
t]^ queftion of cofts ; and whatever may have been 
doQ^ irtiegula^^ly, or faid in informal language, before 
this dmet-caasiot deprive him of this right* It is 
from this time therefore, (ift Augaft 17^), that the 
term of appeal is to be reckoned ; and m refpe£t to 
that, tliere is no attempt to fay, that his tkie had 
e^fed before the commencement of the proceedings 
here ; 1^ to the underftandafig of the party, it is 
vsA matcml whether be was junder a uniftake or not, 
but by his condu^ he af^ars to have waited for 
tbe fiodi deonee ; aotwttbilanding the proteftation of 
appeal, « ihe firft inftance, no bail was given or re- 
tired for profectttingthe apped, till after iJte decree 
^ \k An^ 17999 s^ ^hen bail was given to pro^P 
fecttCe tbe j^peal on both pewits. 

Sftfa^.^~-In.diefe caufes it is not neceffary to give 
Ittilt as la fttsf caufe^^ therefore no inference arifes 

Qt ^ JUDO- 



The 
Sallt. 



Nov. %lix 

I'm* 



1799* 



#j28 CASES DETERMINED IN THE 

The Judgment. 

Sir W. Scott. — This is an application under proteft, 
as I underftand it, againft the form in which the 
inhibition is now drawn, as upon two fentences ; be- 
caufe it is not contended that it is not good againft 
one, that is, againft the laft fentence, or that the 
party is not bound to appear to it, or that the Court 
is not bound to determihe oii the fecond queftion. 

1 fliould have been obliged to the gentlemen who 
have argued for the appeal on the laft fentence exclii- 
fively, if they had put me in pofTeflion of any mann^ 
of determining the fecond queftion without confidering 
the other at the fame time. The former fentence, 
as it is called, pronounced that th^e was no pro- 
bable caufe of feizure; which, in effeA, by neceffary 
implication, did determine that cofls were due ; there- 
fore it would be impoffible for me to adminifter fub- 
ilantial juftice on this queftion of cofts, whilft there 
ftands fuch a judicial declaration, which I am not at 
all at liberty to confider, whether it is well founded 
or hot. The Court muft confider both fentences, 
or it muft difmifs the appeal altogether, or it muft 
follow up with a blind and mechanical obedience, 
that declaration of the inferior Court, by giving tofts 
as a neceflary confequence ; on the propriety of which 
it has no power to deliberate or enquire. 

I need not obferve, that it has never been the 
pra&ice of this Court, on appeals from Vice Admi« 
valty Courts in the Weji Indies y to tie them down to 
aice rules of pradice, which we know are not much 
attended to in thofe Courts ; the pra6Utipners there 
having not much of that fort of bufindTs which fami- 
liarifes the minds of men to great exai&nefs in th^fe 
matters. There are however great interefts con- 
* i6 fided 
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fided to thofe Courts, particularly with refped to the The 
enforcement of the revenue laws ; and it might be 
the means, as well of opprefSng individuals, as of 
defrauding government, if, on appeals, this Court 
was to judge by thofe correfter rules of pradtice, 
which .would be obferved here in fimilar cafes, (if 
this Court exercifed any priginal jurifdidioa upon 
them), but which are not familiar to the praditioners 
there, and appear not to be attended to in the original 
proceedings. 

This Court therefore, looks to find out the real 
merits of the queftion, without attending much 
to the irregularity of proceeding, in which they 
are frequently involved and buried. It takes no 
advantage of fuch irregularities againfl: the one party 
or the other. It takes the" queftion, and confiders 
and treats' it, as it conceives it ought to have been 
confidered and treated in the Court below, and pur- 
fues the real meaning of the parties, as it fuppofes 
that meaning would have been led and directed by 
pradlicers, capable of conducing it with precifion and 
regularity. 

With refped to time, it particularly has never 
been the praftice of this Court to conftrue the limi- 
tation of time for appeals, with the fame ftri&nefs 
as would be applied to appeals from Courts of this 
country. It has been held that the ftatute of H^ 8, 
^ does not apply to cafes in the plantations, but that it is 
left to the difcretion of the Court to entertain an 
appeal. The circumftances of the prefent pafe fhew 
the reafonablenefs of this exception j fpr although 
the only faft to be examined was, (as far as I can 
infer from what is at prefent before me,) whether 
an American fhip came into the port of St. Mn 
in breach of the navigation aft, in October 1795 ; 
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^The it is not till two yefars and a half after, althongh the 
proceedings were immediately corftmenced, and almoft 



,.jp. ' m the very fpot where the tranfaftion happeiied, 
that the Judge proceeds to fentence ; in a matter, on 
which one would fuppofe, that even a cautious and 
deliberate juftice might have been difpenfed within 
fix weeks ; and the court is then delivered of only 
a half fentence, — an imperfefl: thing, which requires 
the labour of a year and av half more in order to 
perfed and bring it into regular Ihape and fubftance. 
When fuch indulgence as this, in point of time, is 
allowed in thefe Courts, this Court will not be too 
precife in holding the parties ftriftly to their time of 
appeal; nor will it look with fcrupulous accuracy 
to the phrafeology and ftyle of their minutes, nor to 
the common errors, in which both the parties and 
the praftitioners appear to have been involved^ 

In the prefetit cafe the Judge pronounces, '* that 
*' there is no probable caufe of feizure, and that the 
** fhip and cargo ought to be reftored/* The feizor 
immediately appeals (as he fays) ; and the Judge 
upon that abftains from proceeding any farther, 
makes no order as to cofts, but leaves the fentence 
in this fufpenfive ftate, implying that cofts ought to 
be given, but not giving any cofts exprefsly ; cer- 
tainly the appeal or proteftation, or whatever it is to 
be called, of the feizor, needed not to have prevented 
the Judge from unfolding his fentence, and exprefEng 
in terms what it is evidently intended to imply. It 
could hardly have been deemed a new aft, if he had 
gone on to infer his conclufion that cofts ought to be 
given againft the feizor; however he does n6t do 
this, and the matter remains in this fufpended ftate 
for another yearimd a Half; all parties appearing to 
ftand agaft and modoiilefs^ the party that had 

appealed 
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appealed not profecuting his appeal; the party The 

appellate not urging the profecution of that appeal, ; '- — ► 

nor the Court direfting any efFeftual fteps to be ^'^'^^^^^ 
taken for the purpofe. Finally, the party which 
had obtained this half fentence comes before the 
Court, and prays a determbatioa upon the matter 
of cofts and damages ; then the Court makes the 
dired: judicial declaration, that cofts and damages 
are due. The appeal from this fentence, and likewife 
from the other, is regularly purfued. Security is re- 
quired, and is given for the eifedual profecution of it ; 
and it feem3 to have been th^ common underftanding 
of all parties, that the whole merits of the imfe were 
devolved tq the judgment of ihe fuperior Courts 

Indeed the abfolute impoffibility of confidering and 
determining with any degree of juftice, the matter of 
the laft fentence taken feparately from the other^ 
proves in the moft decifive manner the indiflbluble 
connexion that fubiifts between them, and thi^ abfp*. 
lute neceffity of confidering them in conjundionf 

In xssy view of the latter fentence, it is nothing 
elfe than a mere diitind verbal explication of what 
is implied in the firft ; unlefs the tirft is exai^ined, it 
is impoffible to examine, to any effedl of juftice, the 
fecond ; and the parties having admitted that they 
are forced to appear to the appeal upon the fecond, 
which decrees cofts, Tthink that they are ex neujjitafe 
m bound to appear likewife to the appeal upon the 
firft, which decides that there is no juft or probable 
caufe of fei^ure* Froteft pver-riiil^d. 

ft • I 

An importaqt queftion hgyipg lately occurred in the. cafe of the 
FMuSf refpe^ipg the extent of the Vice Admiralty jurifdi6Uott • 

in revenue matters, it will be brought forward in tblV number, 
without regard to the regular order of date9. 
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(Inftance Court.) 

J^^».'. lid, THE FAVOURITE, Nicholas de Jersey, late 
^"'- Mafter. 

Mate becoming HPHis was z cafe OTi petition for wagcs, and fundry 
Srerfforme?'* Other charges, on the part of Jofepb Grouty for^ 

ZtffirZts "^^"^^y ^^'^» ^d late mq/ier of the vefel, againft the 
-^ ««/* through proceeds of the M^^ Favourite ^ an American fhip, 

which had been proceeded againft by a primum de- 

cretum on the part of (hrver of Go/port j and 

Torlades and Company of Lijbon, holders of bot- 
tomree bonds, and fold by a decree of this Court, 
bearing date 17th day of June 1799- 

The hiftory of the veffel as it was detailed in the 
feveral proceedings before the Court was : — That in 
the month of Jpril 1797, the above veflel belonging 
to S. Lewis of Boftoriy and commanded by Nicholas de 
Jersey mafter, failed with a cargo of flour from Havre 
to Breji ; and being taken as prize by a Briiijh 
ci'uizer, and brought to Port/mouthy was reftored by 
a Terilence of the Court of Admiralty ; that ihe was 
then repaired, refitted, and revidualled, on money 
taken on bottomree, September aSth^ 1797, of- 
Carver of Port/mouthy to the amount of 1 283/. ijs. Sd. 
and failed to London in ballaft, where it was deter- 
mined to proceed with the fhip to St. Ube% there to 
load a cargo of fait for Charleftown ; that (he went to 
St. Ube\ and having fsdled laden with a cargo of fall » 
was forced into Lijbbn^ in diftrefs, where a farther fum 
of loot, was taken up on bottomree, from the houfe 
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of Torlades and Company ; that the veflel then pro- The 
ceeded to Cbarlejiowny but that the mafter and fuper- ^^^°^*^^''- 
cargo, Taylor/on^ being unable to difcharge the afore- -^^ **^' 
faid bottomree bonds, renewed the fame by a farther 
bond of hypothecation^ bearing date 14th of April lygi, 
and covenanted to pay the aforefaid fums with iiitereft, 
\(rithin a reafonable time after the arrival of the fliip 
at Gofporty whither ihe was then bound ; that on that 
voyage fhe was captured by a French privateer, 124th 
April 1 798, and the aforefaid vaaSier Nicholas deJerfey 
was taken on board the privateer, and had never fmce 
rejoined the fliip ; that on her capture, the faid veflel 
was taken to Si. Domingo^ and releafed, and failed 
again for Charleftown^ td Sept. 1798, under the com- 
mand of Grout the mate (now become mafter from 
the abfence of Nicholas de Jerfey^\ that the yeffel 
being again laden for London^ the aforefaid mate 
Grout was under the particular circumftances of the 
cafe, by the appointment of Taylorfon the fupercargo, 
and with the permiflion of the CoUedor of the Cuf- 
toms, permitted to clear out as mafler; that on hec 
arrival at London^ the aforefaid bonds being prefented 
and not paid, the fhip was arretted, and proceeded 
agamft, and finally fold by a decree, bearing date 
17th June i799» on ^ the petition of Runqueft aftd 
Qmte^ agents of the houfe of Torlades and Compwy, 
and holders of the bottomree bond, executed to '   
Carver of Go/port* * • . , 

The fummary petition of Jofeph Grout fet forth 
that he was hired by Nicholas de Jerfey^ at Go/port f 
April 1797» as mate, to ferve on board ther faid fhtp, 
at 35 dollars/^ month ; that he continued on board 
tbe faid fiiip in the faid capacity till her arrival at 

Cbarl^oyjn^ 
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Cbarlefiffum^ 4th Febrmry ijgSy and not b^ing then 
paid or difdiarged, did, at the particular requeft of 
die mafter Nukalas de Jerfiy^ agree to continue on 
board, and in the fervice of the ftip, on the further 
i^oyage; that in the profecution of that voyage, he 
became mafter in the abfence and detention of 
Nkbalds de Jerfsy^ as before recited. 

The fchedule of accounts annexed td 
the petition contained rharges for wages 
at 35 dollars />^r month, as mate, from 
i6th April 1797 to 20th May 1798 103 7 . 9 

From the 20th May 1798, the time 
when the faid mate began to a£t as maf- 
ter, to the 19th June 1799, at 60 dol- 
lars per month, the fame as would have 
been pdid to Nicholas de Jerfey - '- 175 11 o 

For balance, due on account of feid 
fliip, as per items^ &c. above cafh re- 
ceived - - - - - - 84 16 10 

Again/i the petition^ on the part of the bottomree 
bondholders J Arnold. -^This h a petition, which is 
Kable to fo many ot^edions in different parts of it, 
that the Court mil find only oiA article that can be 
fuftained: it fets out by a demand of wages, for 
fervices performed as mafter ; but it has already been 
deckled in the common law courts, in the time of Lord 
Holt^ 11 Mod^ 40$. thatafuit cannot be maintained 
10 the Admiralty Court for the wages of a mafter; 
and on thefe grounds, that at^iough mariners are fup- 
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pofe4 to c<mtr^& on the credit of the fliip, the mat . The 
ter's contraa k altogether of- a perfonal natute, on ^^^Q^^'*^'- 
the credit of his ownen It will be faid that thefe -^*'^' ^***» 

'799* 

cafee do not exaflfly apply to the ctrcumftances of 
this cafe, for that this -mfui went out as mate^ and 
therefore that his original contra& was not on the 
, credit :of the owner, but of the fliip, and that he fud- 
ceeded to the office of mafter, only by devolution, 
on th^ cajpture and detention of the former mafter : 
the (hip has, hpwever^ fince that fucceffion, been mto 
an American port, the country of tJie owBex>, and 
iherefoje fince that dme he flands m the condition 
of ^.f^iaft^r, originaUy appointed, and on the credit 
of th^ ownei^* .There are however other authorities 
which reach this diftin&ion, 2 Strongly 937. Read 
V. Chapman^ ^^ A man went oiit as mate, and on 
the death of the mafter fucceeded to the command 
and brought home the ihip, and fued in die Admi- 
ralty Court for his wages as matey and for a further 
allowance after he became mafter ; a prohibition was 
granted, quoad the time he was mafter, and refufed 
quoad the time he was mate ;" this will be fufficient tp 
difpofe of that article : another article ccmtains a 
deiband for expenocss ufually incurred by matters 
.for the payment of loiariflettrs wages. But there have 
been cafes on this point alfo, Carthew^ 518. Molloy^ 357. 
Fbrtef. Rep. 230. where a mafter having fued in the 
Court of Admiralty for feamen's wages paid by him, 
a prohibition was granted. There is aUb a further 
chaise for a cable, purchafed at Deah which is evi- 
dendy a debt for which a remedy muft be fought 
dfewhere ; there are alfo other dift)urfements which 

fall 
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The fyi\ under the former objedion, and muft difpofe of 
his whole demand in. charader of mailer* 
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In fupport of the fetiiiori^ Swahef.—\X. was faid, in 
Claj ¥• Sudgrovej Salt. 33. ** that it was not reafon- 
'* able that the mailer ihould fue for wages, where 
*' he commences the voyage as mailer.*' In this 
cafe it is a fucceilion in a foreign port, dejure^ for the 
neceflary fiervice of the ihip. In the cafe cited in 
Strange^ it was a fuit againit the ihip, in that refpeft 
materially differing from the prefeitt, as the (hip has 
been already fold, on the proceedings of other ^ par- 
ties; and our a£k is only againft the proceeds. It 
has been frequently faid in this Court, that a diftinc- 
tion might be made, and that mailers and {a) maferial 
men alfo, by th^ indulgaice of the Court, may be 
allowed to be paid out of proceeds in the hands of 
the Court, although they would not be albwed to 
proceed originally againil the ihip. 

Cmirt, —I could wiih the cafes to be looked into, 
refpe£ting perfons aiUowed to take money out of 
proceeds^ who are not allowed to fue originally: I 
think what is faid by Dr. Swabej is true, that it has 
been allowed to material men^ but the* cafes to which 
I refer were cafes in which there might be no per- 



• 



(a) By material men, in the ftyle of the Court of Admiralty, 
are meant the perfons who fumifh and conftrud the different m)a- 
terials of (hips : ihipbuilders^ ropemakers, &c. &c. See a learned 
argument of Sir Zr.. Jenkins^ before the Houfe of Lords, on the 
competency of fuch perfons to fue originally in the Admiralty* 
Life of Sir L» JenHnSf voL i, /. 76. 
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Ton <obje£tihg, or where there remsdned an undit- The 
puted furplus, after payment of the debt which was avourite. 
the original caufe of the fuit. ^t^!"*' 

Arnold. — In this cafe the objeSion is taken on the 
part of the bottomree bond-holder, who is not yet 
paid bis debts. 

Judgment. 
Sir W. Scott. — It has been repeatedly decided that a 
mafter canbot fue in the Court of Admiralty for his 
wages ; ^ becaufe he is fuppofed to (land on the fe- 
curity^ of his perfonal contraft with his owner, not 
relating to the bottom of the Ihip, and therefore 
be has been prevented from fuing here. A cafe has 
alfo been cited, in which a mate, who had become 
mafter during the voyage by the death of the former " 
mafter, was alfo prohibited from fuing in the latter 
charader, his contrad: having been made only in 
the capacity 'of mate: if that cafe hadnot ftood in 
the way, I might have been difpofed to entertain 
this fuit ; becaufe, having contracted originally -as 
mate, and becoming mafter in confequence of fub- 
fequent events, it is ftill fuch a demand as might 
be taken to arife out of his original contrad. Hi$ 
cmgtnal contrad being not only, that he fhall per- 
fonh the duties of mate, but alfo, by neceflary irn* 
pHcation of law, that he fhall in cafe of neceffity* 
take upon himfelf alfo the duties of mafter ; for, 
by the maritime law, the mate is bteres neceffarius 
ta the employment of mafter in cafe of neceffity ; 
it might therefore have been underftood as a thing 
mutually underftood in the original .contrad, and 
ibrefeen and provided for at the time, and in the a£l: 
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The of formkig it : the Court might have been induced 
to Aiftaiii fudi a fuit, not under the view of a 



^^1799*"*' contrad entered i^to by this mfm afi mafter, but. 
as a confequence arifmg. originally out of the pri- 
mary contract as mate, ov^r which contraQ: this 
Court has an undoubted jurifdidion. But fince it 
appears by the cafes cited, that the courts of common 
law have determined otherwife, and have granted a 
prohibition on this point, the petition ^u£k be re- 
fortned according to thofe determinations; but» e^ 
eluding the quantum meruit due to hkn as xm&et^ 
he is ftill, I bold, entitled to proceed for his wages 
as mate; he muft apply elfewbere for Im quantum 
meruit^ for thole additional duties performed by him 
as mafter, 

Armld aiked -^ Whether it was not the initentkiii d 
the Court that the demand of the petitioner, as ffitte, 
muft eod with the day of his aj^xHntment to die 
office of mafter ? 

C^urU — My o{»Bksi is, that he is fiilt ^itltled tp his 
wages as mate, and that be muft go elfewhere fiy 
the reward of the additional fervioes perfwmed as 
mafter. I confider his new charader of j»after as 
fuperinduced to that original one of mate : 1^ GOi^ 
traded to ferve as mate$ and it is a part dF thai: coti^ 
trad legally implied in it, that he fliatt likewifeaft 
as mafter in ca& of the death or removal of the ^doxA 
mafter ; but I do not think that the chara^r nf 
mate is neceflarily merged m that of mafter^ or that 
his tide to a mate's wages is ^totally exti^gui^d^ by 
his acquired title &o a quantum meruit for his addi- 
tional fervice as fiia&er^ «idDie£s it )can be ftewal^ that 
the office of mate was regularly deiFolved npeaibbie^ 

body 
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body etfc, and the duties of it were entirely performed the 

XT JnWOV RITE* 



by that other perfon: it is the inclination of the 
Court to aid the present fuitor as far as it can con« g^'^ * 
iiftently with law, as it clearly appears that he has no 
chanoe of recovering elfewhere from an insolvent 
party. 

In refpe£t to the diflm^Bon taken between an original 
fait, and a permiifion to be paid out of the proceeds, 
upon enquiry no inftatica has been found, in which 
a maftcT has been permitted lo fue againfl: proceeds 
in the R^giftry, except in cafes of mere remnants 
aadfurplus; a^noc even then, if th^e have been 
aixy adverfe intenefts <^poi]|ig it. 



THE PERSEVERANCE, Pittor Maften ^^^ ^^> 

npHis was a cafe of a fliip that had been a Britijh AmeiioratioB <£ 
prize, fold under a fentence of condemnation in Safed hjT^' 
Norway^ to a Swedifi merchasnt, and was feized on ^^^auo^m* 
tomifig to the Ifle of Guem/eyj on the part of the "^^^^'^u^^]" 
former owner : an appearance being given for the «ncc made,>n 
neutral purchafer, it was fubihhted, on his part, that, origUuiTwner. 
if the veffel was to be reftored to the former owner 
under the -authority of the Fladoyen^ it was ftili but Voi. i. p. 135. 
Teafonable, tliat fome compenfation ihould be made 
for confiderable repairs which the ihip had under- 
gone, tn the pofTeflion of the Swedi/h purchafer, to ' 
the amount of 205/. 

Judgment* 
Sir W. Scott. "^It is a general rufe, undoubtedly, 
that whoever purchafes undejc an illegal title, does it 

at 
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at his own peril; and mud take the conlequence 
(both in his purchafe and in his own fubfequent ex- 
penditure upon it) of his inattention to his own 
fecurity ; but I think this was not a title fo notori* 
oufly bad, at the time when this, purchafe was made, 
as to bring it fairly under the application of the 
general rule to its utmofl extent. 

The Court has had occafion to enquire into the 
validity of fuch purchafes, and has, upon a regular 
difcuffion, pronounced them invalid ; and if henceforth 
neutrals fliall continue to purchafe under fuch flimfy 
titles, they muft take the confequences of their own 
imprudence. But it may be too much to apply this 
maxim without any alleviation, to a perfon who has 
heretofore bought under a praftlce, which, though 
illegal, was too prevalent in fome ports of the North 
of Europe: it appears that a fum of money has been 
expended on the repairs of this veffel, by which the 
claimant will be benefited, though not to the amount 
of the fum laid out j fomething muft be allowed 
for wear and tear j and befides, the party who has 
expended this fum, has had the ufe of the vefiel in 
the mean time : I fhall therefore not allow the whole 
fum, but I fliall take a moiety, and I fliall allow 
that, in confideration of the benefit which the ori- 
ginal owners are likely to receive from the amelio- 
ration. 

Sum afked 205/1^ 
Given loa/. 
Ship reftored to the former owner on falvage. 
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(Inibmce Q>urt.} 

1 

THE ISABELLA, Brand Mafter. mv^mI, 

rpHis was a cafe of a fummary petition (a) on behialf Mariner** wagss. 
■^ of the widow and reprefentative of G. Carl/on^ bJ^^'ufow 
lat^ chief mate of the faid fhip, to r^over a fum of ^^jjj'be^^di- 
money' due for wages^ on a voyage from the port of fi»c:-AaaG.i. 
London to the coaft of Africa^ &c. and from thence ^.'si^'spaj, 
to the Wefi Indies. The demand was for 26/., at the D^emiid^J^i- 
rate of 4/* per month under agreement ; and beyond |j^*J^ftj^ 
that, for 70/., as the value of a privilege of one flave, t*»« trade, not 
faid to be a part of the agreement^ and a privilege due 
under the ordinary praftice of that trade, according 
to average price at the port of delivery. 

Againjt the petition^ Swabey^ — This mariner died 
before the flaves were delivered, on the paflfage to the 
Weji Indies ; and therefore, it is not clear that he 
would be entitled by the cuftom, if it was proved 
to exift : but with refped to that part of the demand 



{a) The firft article of the petition pleading the hiring, ftatec!^ 
^< that the mafter, &c. did hire the faid G. Carl/on to ferve at chief 
^< mate on board the faid (hip, at and after the rate or wages ^ 
*^ four pounds the month, with the benefit of aflave^ when the 
■*« cargo was taken completely on board, in Africa,*' without any 
mention of the cuftom of trade : — and the fchedule annexed to tins 
petition was, wages for fix months and fizteen £, ^. d. 

days, - - •• -'^656 

To a Have as per agreemnU the value 4f whidi 

is 70/. or thereabouts, « ^ ^ 70 c o : 

VQh.lU * IL for 
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liAKLLA. ^^^ privilege, the parties are precluded by their own 

•~i; (hewinr, on other grounds : for it is ftated to be 

1799. under agreement, and yet it makes no part ot the 
.con trad, as it ought to have done, under regulations 
of the old a6); 2 G. 2. c. 36., made perpetual, ft G. 3. 
c. 31. which have been again inferted in a late ad, 
39G. 3. f. 8o.yi27. refpefting this particular trad^ ; 
by which it is required, ** that articles of agr^emeht 
•* (hall be (igned by the mailer, officers, and feameb 
** before the fhip leaves port, which (hall be ecmclli- 
** five, and no other form ufed/' 

If there was in this cafe any fuch privilege allow- 
ed, it ought to have made part of the articled; that 
hot having been done, it is a competent objeflion td 
take on the part of the eftate of the defendant, who 
has fince become a bankrupt, that the petitioner is 
precluded from this part of his demand, on his own 
ihewing« 

For the petition^ Sewelt faid, — - That k dfd not ap* 

pear that the regulations of the aft were meant to apply 

to thofe things which are due under the ordinary 

' cuftom of the trade,' under vrhich this privilege had 

.been always enjoyed^ 

Swabey.^'^lf k is a cuftom, it ought to have beed 
diftinSily pleaded. 

" Court. — Inftead of being pleaded as a cuftom, ^ Is 

• 'pleaded under the agreement j although 1 do not find 

ii^ tKe a^Ucles of agreement, one wor^ of the geo^rdt 

cuftpm^ nor the kaft aiemiDn of the pritlkgfe of a 

Have- 9^ matter of fpecial agreement* The 'general 

i ' •• ; " - 4 K aft 
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nd for the reguiitioa and governmeot of feamea m 
<he tnen^oc fenrice, 2 Gv a. c. ^6* made per» 
petuai, £ G. 3* ^.31.9 direds^ ^* tbac if any feaman x799« 
^' or mariner enter or ihip £luBfelf on board any 

merchant dnp or veSd^ on any intended voyage 
^ for parts ibeyond the leas, he and they fo entering 

themfelires as aforefaid fliall^ and they are hereby 
^ obi^g^ to fign fuch agreement or cootrad withm 
^ tbree days after he or they fhall have fo entered 
^< tlieml«|lire$ on board any ihip or veflel, in ordot^ to 
*^ proceed on any voyage as aforesaid ; which agree- 
'^ ment ot agreedients, or contnuds, after the flgnin^ 
^* thereof, ihall be conclufive and binding to all par^ 

ties, any cuftom or ufage to the contrary notvitli^ 

ftwdlng.^ I take it to have been the. intentioA 
of the general ad, as well as of the ad lately 
pafled^ 39 G, 3. x. 8o. /• ay.^ for the regulation 
of this peculiar trade to Africa^ to render thb 
agreement as diftind and definirive as poffible, 
to prevent any part of it from refting in pardly 
or vague converfation, which is al: all times fo 
difficult to be afcertained in a court of juftice ; and 
in no cafes more fo than in fiich as rdate t^^ the tranf- 
adlons of this clafs of perfons. If there had beoi n^ 
fec^ ad, or if it had been le(s imperative, ftill the 
rule is no more than what the difcretion of the Couit 
would have wiihed to apply to fuch a (ubjed« The 
late ad dates ; ^^ and for the better regulation^ en- 
*^ couragement, and prefervation of the health of the 
^ officers and feamen employed in fliips or veffete 
*•* trading to the coaft of Africa for flaveS, and froia 
** thence io ihe Weft Indies and Amerka^ be it fmr- 
^^ ther enaded, that &om mA after the fifift da^ of 

R a ^^ Aujpfi 
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The •• Auguji next after the pafGng of this aft, before any 
isABELL. j^ g^.p ^^ veflel fliall proceed to fea, the mafter, offi-- 



Noy.%id, <« cers and mariners ihall fim and execute articles 
1799. ^ " 

*' of agreement, ana a mafter roll, in the prefiftnce 

" of, and witneffed by the clearing officer, and one 

** of the tidefmen of the port from whelnce the fliip 

*^ departs ; and a duplicate of the articles of agree- 

'* ment and mufter roll, duly iigned and executed, 

*' (hall be delivered to the aforefaid clearing ofGcer 

** in order to its being lodged with the proper officer 

** in the cuftom-houfe, according to the forms here- 

** unto annexed ; which agreement fhall be conclu- 

" five to all parties for the time contrafted for, and 

*• no other form whatfoever of articles of agree- 

** ment or mufter roll, (hall be ufed, trndei* the pe- 

** nalty of fifty pounds ; one half to be paid to the 

" ufe of Gr^^«'K;/Vi& hofpital, and the other half to 

*' the informer or other perfon who fliall fue for the 

" fame in. any of His Maj eft y's courts of record." 

That being the ftatutable rule, it is impoffible to fet 

up a demand of this collateral nature, which exceeds 

twice the amount of the principal agreement, and to 

fupport it on the plea of a cuftomary right ; efpedally 

for a cuftomary right .which was fo unknown, that 

the party himfelf was not fufficiently apprized of i^ 

but pleads it as matter of fpecial agreement* It is 

faid, that the exiftence of fuch a privilege is proved 

by the terms of the wages; the mafter and mate 

having lefs, by their agreement, than the ordinary 

mariners ; but it is impoflible for me to fay, that be- 

caufe, their wages are fo fmall, that therefore this 

particular privilege of a Have exifts. I may have n^ 

furmifes, thgt tl)ey might enjoj fome pthier addidonsi 

. advantages} 
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advantages ; butit is impQflible that I can come tQ a , "^^ 

concluuop, that therefore this particular pnyilegeof > :  «*> 

a flaye^exifts, v^hich fo much exceeds the amount of 7?^ " 
the coiitra£t* If any fuch underftanding prevails, care 
ought to be . taken to iinfert it in the articles* I . ipuft 
Kjed. that pari of the petition. 

Petition direSed to be reformed. 
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(Inftance. Court.) 

THE FABIUS, CowPER Mafter. ;v«, anh, 

1800. 

TTHis was a cafe in which ?i material queftion The vice Admi. 

. arofe refpeding the extent of the jurifdiftion of thQ lll^iv^TJh, 

Vice Admiralty Courts in revenue matters, |**^* "° J"I*^^'^ 

'• / . tion over otfenceff 

If was the cafe of an American Ihip and cargo, committedagainft 

1 • ni-r*/ fti_i_rT revenue laws, out 

taken as pnte, iSth rebruary 1798, by the juark of their refpcc^ 

privateer, and carried to New Providence^ where fhe ^^*^ ^^^^ 

yff2B reftored by confent, February 25th. On the 

fame day, flie was again feized by Capt. Churchy of His^ 

Majefty's ihip of war the Topaz, lying in the harbour 

of JNaJfau, in New Providence ; on fuggeftion chat 

fhe had exported from Savannah la Mer^ in Jamaica^ 

lier laft clearing port, logwood, &c. in violatibn of 

the plantation laws of this kingdom. On this ground 

a libd of information was filed j and proceedings were 

regularly purfued in the Vice Admiralty Court of 

New Providence^ and the Court pronounced a fen- 

tence of confifcation of the ihip, tackle, and car* 

go, &c. 

T^he caufe was now brought before the High Court 
pf Admiralty ,. on appeal from this fentence, on tb^ 
part of the n^after, claimant of ihip and cargo. 

R 3 In 
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Jk/upf^i of the app$aU Lawrence ^rf Swabfy 
drgued otf the merits, that thb iUip.bad gone into 
Jamaica^ with provifions, &c. in confequence of a proi* 
daiilation frbm the Govca^nor of Jamaica'; and that 
the Ibgwood had been weighed by tbe'cuftoni-hotrfe 
officer, and {hipped with his privky and knowledge^ 
They were proceeding farther to difpute the com* 
petency of a Vice Admiralty Court t9 take cogni:^ance 
of a breach of the revenue laws, committed without 
the limits of its local jurifdidion, and in another ifland, 
-— when the Couri flopped the argument. 

Court. T^l have a ftrong perfuafldn thftt there has 
been a determination on this point j and that it has 
been decided, that Vice Admiralty Courts^ 'haV;^ ho 
Atithdtity to take cdgnizance of defences ijonimkted 
not within the limits of their local jurifdifttoft. I fhaH 
defer this caufe, that an inquiry rtiiiy be m^e into 
the precedents on this point. 

On the luh Decembfr 1800 the caufe cam^e- 6ft 
again, when th-. Swabey prodpced the tafe of the 
Vfou^ Dorvth^a^ BlqckvodL^et^ determined before Hid 
Majefty*s High Court of Delegates, at Serjeani^s Tm^ 
^afl^ 17^1754.— ^Prefent, 
' Sir Michael ¥ofter. 

Sir Sydney Stcrff^ord Smyik 
, Mr. Juftice Gundry. 

Dn Walker. 

Df . Betiefivorth. 

Sir Ed. SimpforL 
Dr. tolirer. 
Dr. JDucaret. 
[The fa As of that cafe were, that the Dor0thea,il!>iub 
fliip, frbm AmJferdaM to Curacoa^ was taken by the 
fV^ager man of war, ^(Jth Juguji 474(5, and carrfed to 

Jamaica^ 
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Jamaica^ where fhe Was^ proceeded againfl: as- prise^ ^W9, 
and reftored; after which, the mafter petitioned the ■' '^" v^ .? , 
governor for leave to fell fome.part of hjs cargo^ and liop? ** 
having fold part luider his pernM0ion, and the inlpec- 
tion of the naval officer of Jamaica^ failed from that 
port, but was driven back in diftrefs, when he ob- 
tained permiflion to unload and careen, and fell a 
farther part of his cargo to defray his «xpences( 
fhe agaih'failed, and on the 7th 4usHft ^ 747 W^s again 
taken as prize by the Trelawney privateer, and car- VrouwDof^ 
ried to CharUfiiwn^ wh^re (he was proceeded againft 
as prize, and reftored with cofls ; but on the 7th 
December ^747, as flie lay oflf Cbarlefiawn^ fhe.w|i$ 
feized by W. Hopton^ deputy naval officer,, and pro^ 
cee4ed againft as forfeited, for having imported into^ 
and exported out of Jfamaica^ goods contrary to law- 
After the ufual proceedings the ihip was condemned, 
July 4th 1748, and the mafter. Blocks appealed to the 
High Court of Admiralty of £;3|f/aff^. 

The libel of appeal was not in common form, but 
ipecial, in obje&ing againft the jurifdi£Uon of the Judge 
appealed from. ^^ That a certain caufe, civil and 
" maritime, was unjiiftly brought before the Honour*- 
** able J. Green in Carolina^ for a. pretended breach 
^* not within the juiifdi^on of the Court." This 
objedion was fupported on the part of Blocks the 
mafter, by an allegation, in which the character of 
the fliip, and the previous circumftaiK:es of the 
voyage, were fet forth, and in which it was pleaded, 
•' that in faQ: no fuch goods were imported, or ex- 
** ported, and that if they had beenjmported or ex- 
^V ported, no fuit could .be coinmenced on that.afk 
*' before the judge of the Vice ^^dmiralty Court of 
♦* S^tab Caroiimff for a breach of the plantation laws 

jL 4 ^^ committed 
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** c(kainitted at Jamaica ; and that the Judge of 
^* Card'tna h^A no jurifdiftion to condemn or acquit 
^^ for any ad done at Jamaica*' The allegation 5yas 
admitted, and exhibits produced; by which the ;&^s 
were proved, but no witneffes were examioed ;. and 
on the 12 th July 1751, the High Court of Admirsdty 
pronounced, " that the Vice Adrhiralty Judge of 
" Carolina had no jurifdiaion/* From this fentience 
Hopion appealed to the 'High Court of Delegates, 
where the c»nfe ^nzs elaborately argued, by the:King's 
Advocate, Mr. Murray, Attorney. General,, Dr. Pin^ 
fold. Dr. Jfoy, and Mr. Prati^ for the appellant H(?j^A?n ; 
and by Mr. Hume Campbell^ Dr. Jenner^ and D*. &maU 
broke ^ for the refpondent Block. 
' By a note of the cafe (with which t have been 
favoured by my learned friend, Jir.Swabey)^ an 
objeftion appears to have been ftrongly preffed 
before the .Court of Delegates, . refpeQirig the 
jurifdidion of the High Court of Admiralty to 
i*eceive appeals from the Vice Admiralty Courts 
on revenue caufes ; on the ground that they were 
not in their nature caufes civil and maritime, and 
vnder the ordinary jurifdidion of the Court of Ad- 
jBiralty, but-that it was a, jurifdidion fpecially given to 
the Vice Admiralty Courts by ftat. y,k SW. 3. cb. 22. 
Jl 6. which did not take any ivotice of the appellate 
jurifdidion of the High Court of Admiralty in fuch 
caufes.' This point was fully argued and doterrain- 
«d{^X and on the i fih June 1754, " the Judges pro* 

** nounced 



(tf ) TLe f^me point has ftnce, J am informed^ received the unani« 
tnous concurrence of all the Judges^ on a reference from the Privy 
pou^cil. J[t was contended^ that the appeal mow properiy lay to 

the 
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** nounced for the appeal, and complaint made lanfl in- ^W 

terpofed on the part and behalf of 5&r^, the mafter, — ^ 

to the High Cbiirt of Admiralty of England^ from Sto!! 
the Judge "of the Vice Admiralty Court of Soutb 
Carolifia ; pnA thkt the Taid appeal and complaint 
wefrie made sind interpofed for caufes true, juft, 
^ and lawful. Wherefore the Judges* revoked the 
*^ fentence of the Vice Admiralty Court of South Ca* 
riflina J ^nd decreed - reftitution of the faid fliip, 
tacklie, kc. and did farther (Condemn the appellant 
Hopim in the damages fuftained and incurred by 
the owtiers of the faid (hip and her cargo, by th^ 
** feizure and detention ther^f at South Carolina / 
^* and did farther condemn the appellant in cofts 
of fuit, as well in the firft and fecoiid, as in this 
« inftance of the caufe (a):''] ' W/"^"/^* 

\ y -^ regiftci' of the 

' Oh the produftion of this precedent,; the King*s High court of 
Advocate took an exception, that ho fact of expor^ 
tation appeared to have been ftated in that cafe j' and 
that there was a material diftinftioh between the of- 
feiices of importation and exportation, and the necet 
far*y modes of proceeding againfl: them ; that the 
former might be juftly amenable only to the local 
jurifdiftion of the ifland where it was committed, be- 
caufe it was fully within the reach of the Court j but 
that the offence of exporting, contrary to the ftatutes,, 
coujd not be confidered as complete, till the fliip had 
aftually got out of the port and out of the diftrift of 
the local ' jurifdiiEtion. That the authority of the cafe 
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the Privy CounciU the general court of appeal in-all plantation 
. craufeSy and the Priyy, Council had entertained feme few revenue 
cau£e& from the Plantations. The opinion of- t}ie Judges was, that 
it lay .to the liigb Court of Admiralty. «t 
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ftated ought not to be carried farther than the fads oi 
the cafe ; which did not appear to amouof to a cafe ' 
of exportation ^ that it had fallen within bis* obferva'- 
tion to fee other cafes, in which' the Vice Admiralty 
Courts did proceed to take cognisance of frands 
committed in other iflands. . t 



Judgment. 
Sit W. Scott. -^\ have had occafion to obferve thattoo ; 
and I am aware of fome inconveniencies that may (JHof-^ 
fibly arife on either fide. But if this point . has^ btefk 
decided by the Court of Delegates, a GOua;t very ablf 
compofed, I fhall not hold myfelf 2|t liberty to look 
into the quefHon of convenience. If uuxonvenienoies 
arife, they muft be guarded againft by proyifions 
framed under an authority of a dill higher nature. 
But it is very evident to me that the inconveniencies 
would be ten times more intolerable, if the cruifers 
could carry {hips charged with offences againft the 
revenue laws to any rehiote jurifdidion they might 
thmk fit : The injuflice to which it might lead, would 
be horribly oppreffive to the individual. With re« 
fped to the diflin£tion which has been taken betwem 
importation and exportation, I need fay no more than 
that the fentence of the High Court of Admiralty, 
which was affirmed by the Delegates, is, ^^ That the 
^ Judge having Heard Advocates, as to the jurifdi^n 
^ of the Judge appealed from, declared that the J[w%e 
appealed from had no jurifdidions to enquire^ tq 
the importation or exportation of goods zz Jam<^ka^ 
contrary to the aft of parliament/^ 
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Court* --^ I obferve that the Court of Delegates did The 
condemn in cofts and damages : After that decifion^ I ^^^^ ^ 
am to cooflder it as dear and fettled law that>the '^'^g^*^* 
Vice Admiralty Court of New Providence had no 
jurifdiAion whatever, and that tbe whole of the pro- 
ceedings there were vexatious and null ; and I thkfc 
I am bound to decree cofts and damages, as the other 
Court did when the matter was res integra^ and might 
be tbought a very* fit cafe for judicial determination. 
I fball coiifider |n^df bound by the authority of 
^t dectfion, iettldd by fach a Court, after a very 
d^beptte argument ; and I ihall follow the diredion 
of th^ fentence, in aunuUing the decree of tbe Vice 

w 

Admira^hy Qowi ti N^w Providence in this cafe, with 
eoft9 and damages^ 



THE SUSA, Barzillai HussEY Mafter. Dec.^a, 

*" ' ^ 1799- 

^■iTHig was a cafe of an afferted American flup, taken Premcb whaie 
-■• on a voyage fbm Dunkirk to 5/. Ubes, in ballaft^ Tlnu^aT^ 
with m intention of proceeding with a cargo qf falt» ib^**reffi^*n\f^ 
aa it was contended on lihe part of the captors, to the enemy's part 
frencb South whale fifherjr ; but as it was reprefent^ demotion. ^' 
on the ffiirt of the claimant^ on ati ulterior voyage 
only fram 8u Ubes to JMra; T^L 

Fffih iia€apiorsj Khfs Adp. and Adiuscate of tbe Ad^ 
pnralty^^TLtis veffel was taken going under American 
eoloiirs &pm Dunkirk to St* Ubes, with an intentkm of 
proceeding afterwardd^ ^ k is averted, to J^^ Tork^ 
foid it is claimed fctt Mri Mark Ooffin a£ Nanmcket^ 
There is the original measuring bUl on board, bearmg 
fl|(e5 Ni^ ^fdfbrd^ July 4, 17^5, in w)|ich B. Hufey k 

defcribe4 
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*^« ^(Bfcribed as mafter ; but there are two fubfequent in- 
dojrfements, one laxNew Bedford^ Z'^July, 179^6, by the 



y 



,79^ ' collAaor, — " I/aiah Hujfey having taken t^i^^path re- 
*' quired by law, is at prefent mailer of the.wUWi) veffejj 
** in lieu of B. Hujfey^ late mafter j'* and another at 
Dunkirk^ 31ft January 1797, by the, Amerkan con* 
ful — " B* Huffey having taken the oath required by 
*^ law, is at prefent mafter of the within veffel iftlievi of 
*^ Ifaiah Hujfey late mafter ; figned C. F. Coffyn^ cpiiful 
*^ for the United States of America J* It is^. clear^ 
therefore, that both the Hujfeys have been wpcerned 
in this veflel in her previous occupation^ whatever 
that may turn out to^ have been. She appears to 
have been a ir^^f^A-built \effel, engaged in the. South 
whale fifhery, and on thofe voyages rptumiQg to 
Dunkirk. 
, The account whrch the mafter gives of her former 
occupation is, " that the (hip, fince the deponent 
has belonged to her, failed from Neiv Bedford^ on the 
whale fifliery, and then returned to New Bedford^ and 
afterwards failed with the fame cargo to Dunkirk^ 
and there delivered it to Meflieurs Brothers Du^ 
beaque^ merchants there, and then failed from Dun-^ 
kirk on the whale fifliery, and returned with the 
produce to Dunkirk, and there delivered it to the 
faxd Brothers Dubeaquey in or about the month of 
May 1798 ; and continued there till the |8th day of 
Julyy when ihe failed on the prefent voyage^*' proceed'* 
ing, as we fubmit, on a (inular ulterior deftination to 
the whale fifliery. On thefe grounds it is fubmitted 
that a domiciled JFr^»(i& charader is ftamp^d upon 
this veflel by her emplpynient^ be the property in 
whom it mjty j but many ^rcymftance? that appear 
. . ^ in 
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veffel, 'fliew not only ftrong marks of a voyage back - 

to Dunkirk y in the fame courfe as before, but alfo ^^'nif' 

afford great reafon to fuppofe that the aftual property 

of this veffel belongs to perfons refident at Dunkirk. 

She i^' profeffedty going to yfmerica, under the com* 

maud df Bl Hujeyy appomted by thefe perfons, as ir is 

exprdOfed, **^fbr and in the name of the owners." The 

terms are, ^ that he was to receive from the ownen 

*^ iir their agents 30 Spanijh doubloons per month, 

** zad fire per cent, for all freight fhe ihould make, 

^^"wftether laden on owners or tranfient account, and 

'*• iti alldwantie. of 2s. 6d. per. day, all the time the 

•*  Qap is in port, Dunkirk excepted." The former 

part of thefe terms are not like the terms for a voyage 

homeward to the port of her owners j and the 

latter exception clearly fhews, that every other port 

ivas a foreign port, in which an extra allowance was 

to be mad^ and that Dunkirk was in truth the home 

port, in which this allowance was to ceafe. ; The laft 

article of this agreen^ent is, *^ that thefe articles are 

*^ to ftand for the fhip Sufa^s prefent voyage from 

** Dunkirk round to New Tork^ and back to a port 

** in Eurdpej when they fhall either be conthaued or 

** altered as the owner or captain may judge conve- 

** nient. Signed for and in behalf of owners, J. Du- 

*^ haequey JS. Hujfey" Thefe paffages ftrongly prove 

that the real intereft refides at Dunkirk. From 

paper^ -in a former caufe, the America ^ in which the 

liame'of Coffin appeared as the claimiant, it appeared 

alio that Ke and Huffey were jierfons living at Dunkirk, 

^an6[ tei^aged-in the South whifle fifliery. On all thefe 

grouiu^ it IS iuBmiaed that tbos veffd trould i>e fu^- 
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. from her adopted character $ but that in redlity- ike 
fy^f^' has even more than an adopted French cb&itifler 
belonging to her, and is^ da all thefe groifiid»» &fbj«& 
to condemnation. \ \. : / 

fbr the Claimani^ Armld and Gnh ^ontendt^d fc4*i. 
That it was not neceflary to advert to the former 
Voyages of this veffel, or to fay what wduild ha)^i» 
been the legal efFeS, if (be had b^n taksn in 40Ae 
. t)f them, as it is clear that the f<Mrm^ occupaftion fe^d 
teafed $ that there had been a teffadoti oif above & 
year, and that there was no reafon to f&ppdfe (he 
had again refumed that trade; that the ^rvm aftht 
ihip's articles Were different from thofe on wiialing 
voyages, which generally included fome ^ponkm 
of the fuccefs of the adventure, and that oo fifl»n^ 
tackle was found on board ; neither t^as there any 
Intimation that i^e was to touch any where to n3^ 
in any fuch articles. It was fubmitted, that the fof- 
picion drawn from the attempt the Mp was midcii^ 
to touch at Cahhi Was fully anfwered by the nece(fity 
file was under of landing the Dunkirk pilot, which (he 
had before b^en prevoited troth doing by adverfe 
wind^. In refpeft to die papers, mvoked from the 
. Amerkttj it was faki that the fads and perfons in that 
cafe were wholly dtferent ; that the claim was given, 
not for Mark C^n^ but for Sk Coffin^ althougii the 
name of Mark C(ffin was introduced by fome miftdde 
into tbe eaufe \ that ^t^efiel was taken on iwrre- 
tuAi to Dunkirk^ and the iii4tneflfe» fwore Aie b^fengal 
10 p^fons at Dunkirk* 

The Court talking. Whether theite Ms any fttper 
to connisd: the j^roper^^ the vdfel i«&h C^Jk^ ^Me 
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1795, a letter was produced from Mark Ctfffin to g^ 
J.Huffey. ' ~£^ 

^ Refpeded brother, Ifant Huffiy^ I ham lately ^79^. * 
heard q£' thy misfoitune of bdng taken and retakra, 
and carried to Liverpaoij and further, that thou in- 
tended to fell tky (hip, and proceed to Hambufgh to 
purfoe the firft capture for damagt& If thou 
-ihouldft go to Dunkirk^ affift to get the (hip Sufa to 
America I &e has been lying there nine months, and 
.caimot fail on account of the ftriiQnefs of the French 
laws refpefting the mufter rolL Send her in ballaft, 
or with a loading of fait ; but da not take goods of 
. the manufa&ure of France^ as the laws of Anmim 
do mt admit them to an entry* Perhaps thou may 
wifli a paflag^ home in her ; if that ihould be the 
cafe, I fliould be very glad thou mouldft take thy 
pafiage in her, and give her fome freight if thou can; 
but as I mentioned above, our laws ftill coiitinue as to 
French goods. Mark Co^n^ 

Nantucket^ March nd^ lyi^^J^ 

JuOGItENT. 

Sir iF« ScM. *^ This k the cafe of a Ihip whkh was 
taken yxvBiax^ American colons, on the li^th July 1799^ 
on a voyage from Dtmkirk to SuUbes^ in batiaft.; , 
the flup is claimed for Mr. Mark C^ffin^ of New JM^ 
fu^d^ whofe oame has, by fome means or other, ap« 
peared in the Court x^ Appeal^ in a trai^uEHon Very 
much refembting the prefimt^ at leaft in eKtarior 
femt apd ftape« In diat cafe the name of Mark 
£e§in was ufed by perfons carrying on the whale 
fifliery of A«wf^, without having apy footh^ in Ame- 
-efka^ ox ^y vifiUe flwsad of cooaeKioa with it ; but 

S carrying 
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- the manufaftures and induftry of France^ without 
^L^f* any communication or intercourfe whatever with 
America^ It did appear to the fuperior Court, as it 
always appeared to this Court, that perfons carrying 
on fuch a trade, were juft as much to be confidered 
as incorporated in the commerce of France^ as if they 
were native merchants of France^ and that their pro- 
perty fo employed would be juftly fubjeft to con- 
iifcation, be their perfonal refidence where it might. 
The other adors of that . drama were exadly the fame 
as thofe that appear in this cafe ; there were the fame 
names of Coffiuy the Hujeys^ and Dubeaquej the pro- 
prietor. Such a coincidence could hardly happen, 
unlefs the fame names, in both cafes, do in reality 
belong to the fame perfons, engaged in fimilar tranC- 
a&ions ; at any rate, ir Js an awakening circumftance, 
which calls upon the>vigilance of the Court, to ex- 
amine minutely into the fads of the cafe, and into the 
proofs of property that are ^brought forward. 

In the firft place, the Ihip is French built, firfl: 
feen ?X Dunkirk^ and employed in.the South' whale 
fifliery ; the mailer reprefents the former trade ** to 
** have begun from New Bedford ;*^ — the Counfel 
have put it' on better grounds; yet the utmoftto 
which they can bring the cafe is, that it had generally 
been to France , but that that courfe of trade was now 
abandoned, though for the firfl: time. 

If that. were the cafe, and I was fatisfied by the 
evidence in the caufe that the. ihip was the property 
of Mark.O^n^ md of bim.only^ Ilhould hold myfelf 
bound to refliore ; but if on the other hand, it fliouM 
isyypear that diere are lOtfaer owners, with a joint in- 

lereft. 
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t^refty and thofe perfons originally domiciled in^^r^liPi^^, Tht 

or . returning from thewe, after having lived fo long ^'^' ^ 

there, as to lie under a fufpicion of .beiog. liable from ^^i^ 

tli2Lt reildencey to be treated ^^ French perfons-; I 

jQiQuld hold fuch a claim fraudulent, inafmuch as the 

fiippreilion of fuch nam/es would be a fraudulent fup* 

predCon^ and being fo, would juilly fubjed thepro- 

party in^ queftion to condemnation* I allude to the 

^r.Huffey^, whofe refidence in France is at leaft 

qju^ionable, and very fufEcient to provoke the quef«i 

tion, whether they are to be pronounced to have left 

that country, and to be pure American charaAers^ 

without any ilrong intermixture of French interef): ad^ 

hering to them. If I am ffitisfied that the claim is 

incorredk, in leaving out other French perfons, or thefe 

M.J:.HuJfeys,^ (on whom at any rate a ftrong taint 

and fufpicion of French charader attaches) ; with an 

intent of difguifing their inter eft from the Court, I 

ihall confider it to be my duty to rejed fuch a .claim 

altogether, as not erroneouily but fraudulently in« 

corred* . Amongft the papers there is clearance on 

the affirmation made by Mark Coffin^ in which he is 

jeprefented as the owner ; but other papers fpeak of 

a plurality of owners. The agreement between Du^ 

- baeque and the mafter fpeaks of ^^ the owners apd 

*^ their agents,'* and when I am given to.underftand 

that this mafter is the brother-in-law of Mark Coffin^ 

it appears to be a lingular miftake for a perfon fo 

intifnately conne^^ed with . him, to fall into, and 

amounts as nearly to a contradidion as any.poli- 

tions can do^ that . are not ftanding in dired. verbal 

pppofition to eaoh other. The mafter > fays, . V that 

^^ MarkC^jH is the^fole owner ;" but here again the 

VOL. !!• 6 , depofmons 
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d^jp6fitions are more at Tamiite than the pa|)ers $ ibf 
I find the miate, fpeaking on the authorhy of iht fnaf- 
tel-,' fays, ** that there ai!^ other o^mers befides Mark 
<« Ccffin ; that he h&s heaiid and bdteve^ that the fidxl 
«« taiaftar, feg^tfiet with two of hfe brothers which 
«< Wei^ oh board the faid ihip, one a$ a m^riner^ the 
«* tithist as a paffenger, or fottie one of thetn, wet* 
•• bwnahs t>f the fifid feip at the tteie fiie wasfebsed ;*^ 
jM to th6 30th interrogatory, ^^ that the mafter tt 
*^ th& tim^ when this deponent wa& flupped, declsa*0d 
^^ to thi^ deponent that he the laid mafter, ^d hid 
** faid brothers, were the reai, true, tod only owners 
*^ t)f the fiud ftrip.'' Thefe are ftrong and emphatital 
^ords, and taking it to be as held out, that Coffin 
ikaii to inteteft in her, ftill they wonM go a great ^ay 
ib fiiew, th^t xhert are othfer owners. If i tredit thb- 
Man, tod his right apptiehenibn of the matter, I 
intdl hold thefe perfohs to be the tme t)wners ; and it 
Is to be obferved, that the mate has no temptadon te> 
iteifreprefent ^ he is in a fituation df ibme ^onfidenee^ 
tod appears totally dHinterefted, and gives a teflimony, 
ite far as I can judge, free ftt^m all imputatidn ; whS^ 
the tlepofition of the tnafter bears ftrong marks of 
what is tailed miftake^ but what other peifons itiuft 
lerin a very difingenuous manner oiF delivering a tef- 
4i«nony. Tliere is belides an obfervation arifing on 
Ae a8&rtnation of thde H«^jf3r, that thou^ they 
tome from perfons defcribed as "Quakers^ and as fuch, 
Allowed to hate their affirmations received in tfai^^ 
tod other Chtiftian cotmtr^s, wb€fre that peifOddOon 
i&f men is adinltted, yet the fame perfons are i:6iti« 
lied by the confol at Dunkirk^ tod by totJther per- 
fiM^ l!he colledcir o^the cfiftom^ itt Anfftiea^ a^ hav- 
. 7, . r ' ing 



kig Oft other occafioM tak^n an oaidl. It is impei^ ^f^ 
fible fcr me Co presume fuch an iaaccura(!y in publie ^ ^^^^' , 
iqftniai€iU6 j aqd therefore with all the r^e& thpt ^tiw! 
\8 doe to religious tendem^s of mind, this tariance 
cannot bu^ raife inferences to their difad?antage; It 
iBfiift foe allowed at ieaft, that there is fomething ia 
^aa di^igreement that caUs loudly for j^xj^anation ; 
aad ^ea I look at the difingenuous account which 
ihe mafter has given of Jus former voyage, ftating it 
to hav« ^eommeaced from New Bedford^ though I 
am ffttisfied k begaa from Dunkirk and no where 
elfe ; when I fee the fame infincere account of the 
4eftkiaiQoa ^of die prefent voyage, not ' only in the 
4flearaiice, but in«the depofition of ^e witneffes, ftat- 
ing k to foe ^ 4tire£t for New Tori^^ as if jiiere wa6 
«o #-eai defign of viftting St.Ube^tj it is impoffible foif 
^, U> left to pick the «rudi out, from people "ii^io 
mH fiot CeH it themiielves^ to do oth^wUe than draw 
iaferenoBS ftrongly Xo -their difadvantage* 

if &« Court was Ko attend merely to the balance 

«f credit, k would be bound to give credit to nhe 

'«ia^e, whoi he fay«, «hat t?he mafter told him, ^^ he 

l^nd lii^ biiolhers were the fole owners ;'^ it is impcf- 

Able ^for me 4o find a folution for it in mere mifap'* 

{>reheA(ion ; it could not but be underftood in the 

4erm6 in which it -was delivered. There is, befides, 

4bmeifhing in tthe agreement that points ftrongly to 

'Ml ^ii^Feft in ^hefe Frenchmen : if (the fiujfeys^ who 

4^*^ ^ibe bnxSiers.of Ct^n^ had <the diredion of the 

^^Feflfel, ^md file was adualLy quitting Dunkirk, how 

•coioes it, -that Mr. Dubaeque is entering into an 

agreement with the mafter ^ fer the owners and 

their agents/^ It has been made to appear by a let- 

* s a- ter 
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^^ ter that has been produced late in the caufe, that 
 J.Hiiffey had the care of the fhip committed to him 

1799/ by Mr. Cqffln ; but how does thfe agree with the ap- 
pointment from the hands of thefe French merchants ? 
How happened it, that they fliould regulate the 
whole tranfadion after that ; and that they (hould 
aflume the power of fettling every thing refpefting 
the concerns of the fhip, — and mdftmanifeftly, pro* 
viding for her return to Europe ? All interference on 
the part of Mark Coffin is entirely excluded, and the 
whole matter is to be fettled between thjs mafter and 
thefe Fr/9!i^^ merchants in jEf^r^/^. 

Upon the whole, I cannot help faying that thefe 
are great difficulties ; and although it is faid, that Mr* 
Mark Coffin does not appear to have, been implicated 
in this part of the tranfadiion ; and though it is pof- 
fible that they may have been thrown on the cafe, 
by the manner in which the party's agents iii Europe 
have condu&ed themfelves, and that they might have 
admitted of explanations, if the whole truth had been 
ingenudully fet forth ; flill as the matter is now re- 
prefented, it is loaded with difficulties. The fhip is 
claimed for Mr. Mark Coffin^ as the fole proprietor, 
although the evidence of the cafe flrongly fhews, 
that there are French interefls behind, which are not 
fufficiently difclofed ; I have already faid what the 
confequence of that would be : if the parties are dif- 
fatisfied with my judgment, they muft take the opinion 
of a fuperior Court, if they think they can make out 
a more confiftent hiftory: but, on the evidence by 
which I am to determine this cafe, I think myletf 
wananted to condenm this fhip. 
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ROBINETT agamft THE SHIP EXETER. ^. i«h, 

1799- 

nPHis was a cafe of a fuit for wages, &c. againft the suk of mite for 
fhip Exeter^ on behalf of Robert Robinetty who th?t*hi had been 
had been hired as mate in the fervice of the (hip in SJifroXl/r * 
Bombay by the captain, and was afterwards, in profe- j^^nce"^1[i- 
cution of the voyage to Europe^ forcibly difcharged lowed, on proof 
by bim, from the fervice of the faid fhip at the deaeedi ftc.*^** 
iiland of Columbo ; on a charge of incapacity, drunk- 
ennefs, negleft, and difobedience of orders. The 
demand was for 127/. as the balance of wages and 
expences incurred in returning to Europe. 

Judgment. 
Sir W. Scoft. — This is a fuit brought by an officer 
of a Ihip, in the Eaji India fervice, for his wages ; 
and it has been obferved in the defence, that in this 
.refpeft, officers do not come before the Court with 
fo ftrong a title to the indulgence and favourable at- 
tention of the Court, as common mariners ; who are, 
from their ignorance and helplefs ftate, placed in a 
peculku: manner under the tender proteSion of the 
Court. But there are other grounds, on which of- 
ficers are juftly objedis of equal attention, inafmuch 
as an injury done to their charader is of wider ex- 
tent, and is attended with confequences of a more 

$ 3 ferious 
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Th* ferious nature ; mariners, if diftreffed in one fervice- 

« JL^ may eaiily obtain another, and a failor may remain a 

^1799!^' failor to tjie end of his day?, as it is not ufual to be 
minute in the enquiry made into their charaflers. 
But if an officer is diCsharged for infufficiency, it may 
not be eafy for hirh to procure another fituation j 
|tnd he is in danger of lofing, not only his prefent 
footingi but more p?^rticularly thofe profpefts of pro- 
motion, which depend in a great meafure on the 
character, that has travelled along with him during Tiis 
former employs, and has been the moft valuable fruit 
of a life of feryice. Thefe confiderations are fuffieient 
to place officers alfo under the particular prote&ioii 
of the Court 5 at the fame time this muft hot be fo 
underflood iii either cafe, as if the Court would 

'^ « ^ « J • 

jhew fuch a blind indulgence, as (hould over-rule 
the real juftice oJF the cafe ; it is only fuch an induU 
gence as the equitable confiderations of public utility 
require, which can feldom in fuch cafes, any more 
than in others, be feparated from particular juflice* 

In this cafe the officer was hired in B$mbay^ to 
proceed in the feryice of the fhip to I^ondim / ther^ is 
no difference about the agreement or terms of feryie^ < 
but it is alledged in the defence againft this demand^ 
that the feryice was n^ot performed; on the othier 
fide it is faid, that he was at all times ready to tiif- 
charge his fervices till he was forcibly removedi which 
is to be confidered in law as equivalent to the dtf* 
charge ; apd on the part of the mafter ^ this aA ef 
removal is juflified. 

The queftion before the Court will be then^ to de« 
^ide whether the charges are of a fuffident nciture to 
(m3|)9rl ihis re(i^aJ|| m^ ^h^hbr th«7 iri f^pported 
-;.\.: by 
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by fuificient evidence. In the firft place, I obfore The 
there is no general incapacity fet up ; fuch s^ charge „ 

is introduced into the depofitipn of Captain Whitford^ ^'li^ 
indeed, but it makes no part of the plea. If a ge« 
neral incapacity had been fpecially pleaded, and pro- 
perly fupported by the depofitions of the mailer ; thi^ 
Court would find a difficulty in oppbfing the pre^ 
fumption, arifing from the opinion of a fuperior offi^i 
cer. If that had been pleaded in the allegation, it 
muft have been ftrong evidence, that would bav^ 
induced the Court to determine againft fuch a tefti- 
mony. But if that had been pleaded, Mr. Robinetf 
would have had an opportunity of defending himfelf j 
and he might have called forward the judgment of 
the*former mafter with whom he failed, and by whom 
he was recommended to Captain Whiiford^ 2b isvell 
as that of others who were acquainted with his ta« 
lents ; as that has not been don^ ; as this charge of 
general incapacity has not been put in iffue in any 
numner, and confequently Mn Robinett has had no 
notice to defend himfelf againft it, I muft leave jt 
entirely out of confideration, and confine myfelf tq 
the fpecific articles, charging him with drunkennefs^ 
negleft of duty, and difobedience. Thefe are c^r^r 
tainly offences of a high nature, fully fufgcient tP 
juftify the difcharge, if proved. In refpe/9: to th? 
negligence, it would not be neceffary to prove, thaf 
it was wilful negligence ; it would be fufficient if jut 
appeared to amount to that habitual inattention to th^ 
jwdin^ry duties of his ftation thstf might e^fpofe thp 
jlhip ' to danger ; for the perfon in Robiuftf^ il^tipg^ 
Ovulates againft fuch negligence^ 

% 4 XJpon 
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The Upon the matter of drunkennefs, the Court will 

. ^^ ^^ apologift for that; it is -an offence peculiarly 

^tm^* noxious on board a fliip, where the fober and vigilant 

attention of every man, and particularly of officers, is 

' - required. At the fame time the Court cannot entirely 

forget, that in a mode of life peculiarly expofed to 

' fevere peril and exertion, and therefore admitting in 

feafons^ of repofe fomething of indulgence and refreih- 

ment; that indulgence and refrefliment is naturally 

enough fought by fuch perfons in groffer pleafures o( 

that kind ; and therefore that the proof of a fingle aft 

of intemperance, committed in port, is no conclufive 

proof of difability for general maritime employment. 

Another rule would, I fear, difable many very ufeful 

men for the maritime fervice of their country. 

As to difobedieuce to lawful command, it is a[n 
offence of the groffeft kind ; the Court would be par- 
ticularly attentive to preferve that fubordination and 
difcipline on board of ihip which is fo indifpenfably 
neceffary for the prefervation of the whole fervice, 
and of every perfon concerned in it. It would not, 
therefore, be a peremptory or harfh tone, or an over- 
charged manner in the exercife of authority, that 
will be ever held by this Court to juftify refiftance. 
It will not be fuffidient that there has been a want 
of that perfonal attention and civiKty which ufually 
takes place, on other occafions, and might be wifhed, 
generally, to attend the exercife of authority. The 
nature of the fervice requires, that thofe perfons who 
engage in it fliould accommodate themfelves to the 
circumftances attending it; and thofe circumftances 
V are, not unfreq^uently, urgent, and create (Irong fenfa- 

tions, which naturally find their way, in ftrong expref- 

iion$ 
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fions and violent demeanor. The perfons fabjeft to this TMe 
fpecies of authority are not to be captious, or to take - 
exception to a negleft of formal and ceremonious 
obfervances of behaviour ; and on thefe grounds the 
Court would hold, that the charges of this defence 
aire of a nature fufEcient to juftify difmiffal, if they 
are properly fubftantiated in evidence; although Jt 
might at the fame time be proved that lefs perfonal 
dvility had been ufed, than would excufe foraething 
of an hefitation of obedience, in other modes of life. 

The next queftion will be, what is the evidence j 
and on t^iis point, it is unfortunate that Mr. Whitford 
is the only witnefs examined on the part of the de- 
fence. At the utmoft Mr. Whitford can only have 
become competent to give evidence in this cafe, by 
having become a bankrupt; and he may have ex- 
pofed the property of his owners to danger, by not hav- 
ing taken the precaution to do, what ought always to 
be done, in a matter fo tender as the difcharge of an 
officer, — to call the attention of the paflengers and 
crew to the circumftances attending it, that the pro- 
priety of the aft may be properly warranted, and 
vouched by as much evidence as poffible. This not 
having been done. Captain Whitford is the only 
witnefs on that fide; at any rate it mud appear, 
that he would have an intereft to defend the pro- 
priety of his own conduft ; if unoppofed, the Court 
WQuld be inclined to prefume in favour of authority, 
fucb being its proper and legal inclination ; but op- 
pofed as he is, in this cafe, by two witnefles, who 
are not affefted by any intereft, or otherwife liable 
to objeftion, it would be difficult to take his fingle 
evidence in oppofition to their united teftimony. But 

the 
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The the matter does not reft on the credibility of tbefe 

. . witnefles; an objection ha$ been taken to the com* 

^%^' petency of Captain Wbitfbrd; and although I per* 
mitted his evidence to be read, de bene ejfe^ referving 
the objedion, it was not from any doubt entertained, 
but becaufe I wifhed to give it farther confideratioQ^ 
The objedion taken, is to the conclufion drawn from 
the 13 th and 14th articles of the allegation on the 
part of the defence which plead — 

13th, That the faid fhip Exeter ^ together with 

her tackle, apparel, and furniture, hath, fince her 

arrival in the port of London^ from her aforefaid 

voyage, been fold by the decree of this Court to 

difcharge the claim of the ofEcers and mariners 

** belonging to her for their fervice on board the 

faid fhip during the aforefaid voyage; that aft^ 

payment of the juft and legal claims of the faid 

*< officers and mariners, there will remain about the 

*' fum " of 4,000/. as the balance of the proceeds; 

^' That there were juft and legal claims of bottoouree 

^^ and other bond holders on the faid proceeds to 

^* the amount of 6,oooA and upwards, and on whofe 

^^ behalf fuch proceeds have been arrefted* That 

^^ two of the faid bonds^ amounting refpedively to 

^^ the fum of 1,^50/^ and upwards, including intereft, 

f c ^ere given by the faid Captain Whitford upon the 

^^ bottom of the faid fhip^ as a fecurity for naonay 

^^ advanced at the Cape of Goad Hope^ in the prpfa- 

f c cutbn of her aforefaid voyage, and are entitled to 

^^ a priority of payment to the other of th^ fsd^ 

^ bonds, which were given as a fecurity for mon^ 

^ previoufly advanced at Bmhay^ and have been fp 

c^ paid accordingly* That Jby ^ymeat .thereof th^ 

^^ balance of (he faid prgceeds hath been reduced to 

« about 
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*^ abodt the fum bf i>5d(>/. being all that will re- Th« 

^* maih for th^ difchafge df the faid laft mentioned * L, 

^ bonds^ which amount togethef including intereft- ^*\^'^^ 
^ to the futn of 3,500/* or thereabouts* 

*^ 14th, That the faid Richard Whitford, late 
^ coftimander and two-thirds owner of the faid ftiip 
^ Exeter^ hath, fince the arrival of the faid fhip in 

the port of London^ been declared under the great 

feal of Great Britain a bankrupt ; and having con«* 
** formed himfelf in all refpefks to the feveral acts of 
** jarliamesnt relating to banki*upts^ oft or about 
** the 20th day of O^ober laft paft^ duly obtained 
" hii certificate, under the aforefaid feal, and was 
*^ ind is hereby exonerated fi'om all claims and de^ 
*• ttiands whatever, which ai'ofe prior to the date of 
^^ the faid certificate. That by re^foft of the premifes^ 
** h^ the faid Richurd Whitford^ Was and is a legal 
** and compet^t witnefs to be produced, fwoni, and 
•* i^xan!imed in this caufe.*' 

Perfonally exonerated he certainly is^ but not ex* 
onerated as to the eftate^ about which he ii ftill liable 
to be examined. He has an inteneft ftiU remaining 
as to the furplus of the efbte, and aifo as to the 
allowance which will depend on the payment thai is 
made : till he has done mor&, therefore, than he has 
yet done, till he has releafed all inteteft under the 
^ate^ and alfo the sdlowance \ I haVe no doubts upon 
die Gohfideratioii which I have beeti able to gif e the 
fhatter, and alfo oil tonrer&tiOft with eminent peiv 
fons at the common, iaw^ that his % not a competent 
witnefe. Unlefe the defence, therefore, can be liif- 
ttin^ on Mir. Rc6iAeti*B owti wttnefies^ there k 9fX 

• As 
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The As to his general conduft, Mr, UrquharU who was 

xtTtK. ^^^ ^£ ^j^^ officers of the fliip, feys, " That during all 

'^'/l!?**' ** the time the faid Robert Robinett continued on board 
** the (hip, faving the time he was confined in his 
** cabin, as herein-before fet forth, he did well and 
•* truly perform his duty as fecond mate, and was 
•* obedient to all the lawful commands of. the faid 
•* Richard Whifford the matter, and other his fuperior 
^ officers on board ;" and the fecond witnefs fpeaks 
in the fame terms, and adds, ** that he appeared al- 
•* ways ready and willing to perform his duty/* ^s 
to the charge of drunkennefs, the firft witnefs fays, 
** he never faw any thing of the kind ;" and the 
fecond witnefs, *' that he never faw him in liquor but 
** on one occafion on Chrijimas-day^ whilft the fliip 
** was lying at Bombay :" this fingle inftance is not, I 
think, fufficient to fupport the charge. I muft obferve 
too, that this witnefs Ejhington^' was the fteward of the 
fliip, and that it was part of the interrogatory addrefied 
to him, ** whether Robinett was not importunate to 
*' him for liquor ; and whether he did not complain 
•* to Captain Whitford^ that the faid Robinett was 
" always applying to him for an extraorcfinary quan^^ 
" tity of wine and fpirituous liquors ;*' to all which 
he anfwers in the direfl: negative, and fays, ** that 
** he never did apply to him for more wine and other 
^* liquors than other officers were ufually fupplied 
<* with ; and that he the refpondent never did make 
^* any complaint to Captain Whitford on that fcore j** 
then, how is it poffible to fupport this charge ? 
' Next, as to negligence, it is not immaterial to oli^ 
ferve, that in the note of difmifial from Captain Wiat'^ 
ford^ the only ad: of negligence, fpecified^ is the omit- 
ting 
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ting to take in the yawl, and by that means fufFering tii* ' 
fome La/car failors to defert ; this was all that was '^^''^'*' 
fpecified, and it does rather induce a belief that this ^^i\i^J^» 
was all that was taken notice of at the time, and that 
the reft has been called in aid, as fubfidiary matter, 
to make out the charge : Then what are the a£ts of 
negligence ? The firft inftance of negleft is charged 
in thefe words, " That whilft the faid (hip Exeter 
*' was off the gulph of Manora^ in the profecution 
** of her voyage from Bombay to Colombo^ the faid 
*• Robert Robinetty who was the officer upon watch, 
<^ not withftanding it was obvious a fquall was arifing, 
^^ negleded to take in her fails, as was his duty to 
** have done, but fuffered her to proceed in full fail ; 
•* that upon Capt. Whitford coming on deck, he ex- 
** preffed great difpleafure towards the faid Robert 
^ Robinetty for fuch his negligence, and faid to him, 
" if he were ignorant of his duty himfelf, he might 
** have feen was was neceffary for him to do by the 
** ihip Nottingham^ which was failing in company 
^' with the faid fhip, and had then taken in all her 
" fails; that notwithftanding every exertion was 
" then ufed by the order of the faid Capt, Whitford 
" to take in the faid fails, the topfails had been 
** (owing to fuch the negligence of the faid Robert 
Robineti) nearly carried away by the fquall coming 
on before they could be lowered." On this ar- 
ticle Mr. EJhington fays that he cannot fpeak, not 
beii^ a judge of nautical matters, and having been, 
befides, below during the time enquired of; and Mr. 
Vrqubart^ though he confirms the fad, except as to 
ih0 danger of the topfails being carried away, fays, 

•* That 
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The ^ That he did not eonfidsr Mr. Robmett Co bit« 
^"'^'^' ** been guflty of any afts of negligence in clpe courf^ 
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Dtc, loQu <« of the voyage, or to have betrayed any want of 

^* nautkal Ikiil/' This is ail that is faid ) and I need 

not add ttiat it is impoffibie for me to pronounce 

that the charge of negled in this article is fuftaned 

on ftich evidence. The next charge is of lofing the 

boat^ and fuflfering five La/car failors to defert. It k 

charged in the allegation, ^^ That the faid Rabeti 

^ Robineity whilft he was in charge of the &id Slip 

^ Exeter^ as the fuperior officer on board, wlien fhe 

^^ lay at Colrnnbo^ ^n or about the i jdi 6xj €)f Feb* 

•* ruary 1797, left her long boat at the buoy pi an 

^' anchor parted iB(4t3i feme days before, together 

^ iintfa five La/cars belonging to the laid &ip, in her; 

that at day4ight the next morning 4t was difco- 

vered that the faid five Lafcars had deferted with 

the faid long boat, a hawfer, and three lM*ge 

tackles ; that it was five or fix days befcM^e die faid 

long-boat was again found, when file was foi»id af 

^ Ptmt de Galley much damaged, and the hawfer 

"^ and tackles had been taken out of her, aad were 

** totally loft ^ -that the faid Lafcars were iierar after- 

**• wards dtfcon&ered, nor did they, or eMier ^ th^m, 

^* ever tectum to their duty on board the iaki^^f* 

On this -article the witnefe Urfuhart fays, ^ That 

although Czpt. Whkford didtlame the producent 

for leaving the iong-boat m, ^arge of Ae Lq/iani 

^^ that *he never heard any other office on bea^ «a- 

•* -pote blame to Ae prodaeent RobineH on tbi^ ac- 

-^ txhmt, n^ber did iie confider 4um to be Mune« 

-*« able j^ tmd iSie £E^Gond witnefs -ikys, » That ^Ae 

•i fidd 
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** faSd Rohineft was not confidered as grofsly heg- The 
** ligant in lofing the long boat by the deponent, it ^^'^'*' 
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** .not being his duty to be on board at that time/* -d^. ioa, 
1 cannot fay that the fa6t of imprudent condud, or 
of negfigent conduct, is in any way faftened down on 
him in this inftance. 

The nejct charge is that, ** whilft the faid Robmett 
** was in charge of the (hip, as faperior officer on 
^^ board, in Colombo Bay^ he one night negleded to 
^ have the yawl hoifted in, as h was his duty to have 
** done, by which means feven other Lafcar fsdlors 
'^ went on fcore and deferted. To this the wit- 
neffes fay, ** that although it might have been proper 
^ to hoift in the yawl at night, as it is ufually done, 
•* that it is not an invariable rule/* 

The next inftance of negleft is, ** That the faid 

•* Robert Robineftj whilft he was in charge of the 

^* faid ftip Exeter^ as the fuperior officer on board, 

/•* as flie lay at Colombo^ on or about the 14th day of 

,** the faid month of February 1797, let go a fecond 

^ anchor j that Capt. Wbitford the coimnander, 

/** when he came on board the faid fliip on that day, 

^ obferved that the fame croffed the cable, by wMch 

^ the fsdd fliip was originally riding, and ordered the 

"** faid anchor to be immediately weighed ; that the 

: *^ faid cable upon its coming in, was found fo much 

*^ chafed from want of proper fervice on it, as to 

^ tender it abfalutely neceffary to cut. it off, about 

^* ten fathom from the clinch; Aat it was ihe duty 

. y of the fsdd Robert Robinett^ as the officer in charge, 

- ^* to have feen that proper fervice had 'been put 6n 

j^ the iaid cable, and that he was gintly of a grofe 

— •« aft 
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The •* aft of negligence on fuch occafion, and thereby 
^*'^"' " greatly endangered the fafety of , the faid fhip, and 
i)^. loth, (c th^ property of the owners^; ,that if the faid fhip 
" had fuilained any damage by the breaking of the 
" faid cable, arifing from its being chafed as afore- 
** faid, the underwriters would have been exonerated 
*' from payment thereof under the policy of in- 
*' furance." The only witnefs that fpeaks to this 
article is Urquhart^ and the account which he giv^ 
is very material. He fays, *' That it was the duty 
" of Robinett^ as the officer in charge, to fee that 
*^. proper fervice was put on the cable which hp 
** believes was done at firft ; but as the, producent 
" Robin€ti was then the only officer on board except 
*' the chief mate who was confined by the captain, 
•* and this refpondent who was ill, it was impoifible 
*' for him to pay conftant attention to the cable;, - 
** ,and the accident of the chafing was owning, to the 
" inattention of the black gunner who was in ch^rg^ 
** thereof, whilft the producent went to fleep/* A(V ^ 
verting, as I mufl always do, to the circumftance of 
Mr. Rjobinett being the only officer on board, and tp- ; 
the furplus duty that he had to perform in conf^* ^ 
quence of being fo ; and finding that the black gunner 
was on that account appointed to affiil hjm, and that v 
the chief imputation thrown on him was^ that hie 
did not fee that the black gunner did his duty whilft 
he went to refl, it is impoflible to fay that thisperji^ 
fon is afieded with the charge of negligence on this/ 
account. .t . i^ 

I come next to the charge of difobedience, whu;{i - 
I have laid is of a very malignaat nature i^ the e)^ 

of 
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rf the Court, and which the Court would upon - ^ The 

every confideration be difpofed to difcouhtenance. • '- — ' 

But the oiily command upon hini that I fee, which 7799. 
was difobeyed, was an order to leave the fhip : and 
ahhough I do not fay, that a mailer has not a right . 
to give a difcharge, and if the perfon fo difcharged 
refufes to quit the fhip, that he might not turn 
him out, being r^fponfible for his condud in fo 
doing ; yet this muit always be underftood to be 
fubje£l to refponfibility on the queftion of the pro- 
priety of the difcharge; becaufe it could never be 
maintained in the Englijh maritime fervice, that if 
a mailer chofe to turn a mariner on ihore, without 
caufe, in a foreign country, the mere refufal to 
go would of itfelf juftify an improper difcharge. 
The propriety of the refufal in fuch a cafe mud de- 
pend entirely on the propriety of the order, and that 
muil depend almoil entirely upon its neceility, for 
little lefs than abfolute neceility is required to bear 
out fuch an order. That a perfon ihould be a lltde 
averfe to be turned aihore on this remote iiland, 
which though in Englijh poifeifibn is in truth a Dutch 
fettlement, cannot be matter of furprize: it is eafy 
to fay, that it was his duty to obey, and fight his 
way home, and feek redrefs from a court of juitice. 
here ; but that the perfon ihould feel a little unwil- 
ling to be turned adrift, in this remote and foreign 
fettlement, is not to be wondered at ; and I cannot 
thifldc his exprefiling a difinclination can be confidered^ 
to conilitute an offence of mutiny or pofitive dif- 
obedience. 

On the whole, I am of opinion, that the evidence 
of Captain Whitford is not admii&ble, and that on - 
the evidence of the other witneffes I am in no degree 

.vojuiii. T warranted 
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Th« warranted to hj that the chaiges fet up as the de* 
fence to this«fuit are made out. I muft, tbeeefore, 



1799^ pronounce for the demand of wages, aadi the ex« 
pences which have been incurred in the coiirie«of ihi& 



fuit to recover them. 
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DH.ifA, THE CAPE OF GOOD HOPE and its Depen. 

dencies. 

ciaiiii of joint npHis was a cafe of an allegation given on the part 
/iS^SSf of the Admiralty, daiming an intereft in thfe 
Sc'c.^^gL capture of the Cape of Good Hope^ in virtue of fevend 
jTit^^andafleit. non-commiffioned jBo/? India fliips, aflerted to have 

inf to have con. ^^ % • \ • • 

tributed to the auilted m that enterpnze. 

capture, by in- 
timidatien occa- 

a^n^cjn^ ^^ fupport oftbc allegation^ the Advocate (f the Ai- 
tfiowed: Na- miralty and Laurence. — It is fcarcely neceffarv to C2^^ 

tureoftheo^*- , -^ . r r. j^ %• n. 

ciaHomhym&A the attention of the Court on this queftion to any 
w^ethei^ other evidence than the letter (a) of Lord Keithj^ 
l^jw^Mjoiiit ^tten in recenti foRo^ which acknowledges in the 



(a) '* To tbe officers and feamen of the honouraHe company^s 

(hips in Symons-Bay^ - ^ 

. ** However unacceflarj it may appear to true Brj^om: %kf ibnk 
them for fervices rendered to their country, yet the paxtic«I<ur itt^ 
mtion of the Adoural muft excufe his doine fo, beotufe he feeb 
himfelf perfonaBy obliged by the ready attention of 'the bfficdji 
and feamen of the Imkm fiiipSy in affifting thdr br^hren^^^^ili* 
tiallff at greatly tb icontribnte toinDrdff die. IbitumtlJtfrmiil «£^ 
rtduftion of this) valuable colony* .- , . . ^.jr^.^^j ^J^^ 

<^ Monareht Symont Bay^ |6tb Sept* 1 795*" 

folleft 
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fdHdl'tdtins the fervices of tfaefe {hips, and the great ^ '^^^^ 
amftanoe they afrorded towards the reduCnon of the Hopk. 
colony* The terms of this fetter are fo ftrohg, and ' Dec. loih, 
go fo diiieftly to fupport the fubftance of the demand, ^^^ 
refulting from the adual affiftance afforded by thefe' 
flups, that it is hardly neceffary to detail more at large 
the nature of the fervices, and the particular advan- 
tages that were derived from them. The immediate 
effefk of their affiftance will be found, however, ftated 
more particularly in the letter written from General 
Craigy m thefe terms: " On the one hand as the 
enemy appears numerous, and difpofed to an ob- 
fttnate defence, for which they had ample time to 
make the heft preparations, I could not but be fenfible 
thaf the force under my command was, in point of 
pimnbecs, inadequate to the attempt of reducing 
them«'' And again, ^^ In a conference with Sir G. 
Elpbinftoney on the 2d of 5^/. it was agreed to wait 
fix days longer for the poiiibility of the arrival of 
Geneiral Clarke^ and that if he did not appear by that 
dme, I (hould then advance under every difadvantage 
of numbers and fituation, try the fortune of an at- 
;ni^, which however • hazardous, we deemed it our 
duty to msdce, before the total fisdlure of our provifions 
put us imder the nexreffity of feddng a fupply elfe- 
where. ;Oa the morning of the third, however, the 
vnemy encouraged by the little fuccefs which ha4 
i(ttai4ed'Oirr attempt on the firft, me(&ated a gene- 
iral ahack on our camp, which, in all probability, 
would have been dedftve of the fate of the. colony. 
!T^ti^ advmced in the night with all the ftrength they 
«0!lkl«ilPfir9 and with a train of not lefs than eighteen 
field pieces; fome movemeht^ which had been ob« 

T i ferved 



9j6 CASES DETERMINED IN THE 

Th« ferved the precedmc: eveninc: had riven me a fafpidbft 

Cape Of Good rt*- • • i»ai a«j 

HopK. or their intention, and we were perfealy prepared 
2)«..ioth, to receive them. They were on their marfch, and 
»799- confiderable bodies began to make their lappeafattce 
within our view, when at that criti(!al moment' me 
fignal for a fleet firft difconcerted them, and the stp- 
pearance of fourteen fail of large veflels, wliich.caixe' 
in fight immediately after, induced them to'reliiiiivtllh 
their enterprize, and retire to their foi'mfej:' p<ifts." 
It is ftill farther material to obferve that the effe^ of 
this arrival was not matter of accident merely j ' the 
ftiips.failed from St. Salvador , on this particular fetitiir- 
prize, in confequence of the immediate applidatidn 8f 
General Craig^ fent from the Cape to St. Salvador^' on 
the coaft of Brazil, for the exprefs purpofe of hafteii- 
ing the arrival, as he did not think it prudelit to 
begin the attack, on the fettlement of the Capcj till 
he was reinforced. Thefe fafts being eftabliOled 
beyond contntdiftion by the a£ts of the commanding 
officer^ do, it is (ubmitted, amount to that proofs 
which in ordinary cafes of claiihs on the ^art of 
npn-commii&oned fhips, is required of them to make 
[ out their cafe. The onus probandi being taken oflF 
from them, and the fa£ts being fopplied by the 
captors^ it becomes a cafe not merely of conftruftive 
fervice, but ofaHual afftjiance^ and the only queftioa^ 
is, how far it will in law ei^title them to (bare. By 
analog to former cafes^ it comes tvithin a recognized 
principle ; for this Court has. gone fo far as to 
allow npnHcommiflioned ihips to ihare in caf<^ of 
viA infra, aElual affiftance. In the cafe of the Twee Gt^f- 

ters^ Coomany in the lad war, the ad of joint chd&%'^^ 
allowed to amount to this afliftance,' although tiie^ 
nop-commiilioned ihip did not come tip tUl "ik^r the 

capture 
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capture-, haid been efi^ed. In the cafe of the Le tiw 
Franc* ^IfQ, the non-commifCoiied fhip was allowed hofe. 
Xcf ihare } and therefore the principle of law being ad- *2>«. loth, 
pji^tedf that affociated adual fervices are of a competent . '?9^- 
nj^ture without a perfonal ihterpofition in the aft p. aSj. 
rf capture; it can hardly be denied that the afts 
^.^(fiftawce rendered in this cafe are fufficient to 

,^n;ltl^. the parties to the . application of it. It 

^ is .admitted that one of the fhips, the Bombay 
C^l^. is entitled to fhare, as having been de- 
t^he^t on a particular fervice, to make a diverfion 
9U the. fide of Table Bay. But it wilf be difficult to 

.^ake this admiffion, without allowing the whole 

^aipi, becaufe it was only by means of a ^(iraft from 
e?ich of the other fhips, of twenty mcb,'by order of 
Lord Keith, that this fhip was enabled to a£l ; and 
the manner of making this draft goes ftrorigly to 
fhew the charader in which thefe fbips^ were re- 

, ceived ; for it was madef not in the manner of vx)lun- 
jteering merely, but under an order from Lord Keith j 
dire£i:ed to Capt, Rees^ the commanding oifica* of 
the Eaji India company ^s fhips, to fupply the necef- 

. fary men. It had beep before intimated from Lord 
Keith^ that all orders to ^ the crews of the EaJi India 
company's fhips fhould be direfted to him: he was 
admitted to the Council. The fhips were particu- 

Jarly direfted to wear pennants, which is in itfelf, ac- 
i^ording to the opinion of a difliriguifhed naval Officer, vid. infrv 

, an, acknowledged mark of an adoption into the military ?• * • 
chayafter; and. the whole mode of intercourfe at the 
time, ihe.ws, that they were confidered "in the nature 
of a. combined force. 

' That non-commiffioned 0iips are capable of being 
conAderedin the light of an aflbciated force, is clear 

T 3 fronv 
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"Th^^ from the precedents that haye been: cited i all the m- 

Hope/ timidation that caa m any cafe b^ deiaved rrom an 

Dft. 16th, - aflbciated force, was produced in this inftance j, it wa^ 

V99- the caufe that induced the en^n^y to reUnqajfh i^eic 

hopes of defence; it was materially infbriHnenlfal.to 

the furrender that took place ; and thei^efore .the 

Admiralty is, by virtue pf the fervices of th^e A^^P^j 

entitled to (hare in this pri^e. . ^. ,„ 

■» 

• '. • .•  •■ •' 

Againft the allegationy the Jting's Ad'^Qi^^tft and 
Arnold. — The capture is admitted to hav^ been«mafie 
\>j a conjoint force, under the . fpecial inftrudiqa^ pi 
His Majefty ; therefore, if a claim wa9 fet up to par^ 
t^ke in this capture, on the part of private (h^ of 
war, adually commiffioned againfi the DuUh^ it. wpul4 
be incumbent on them, to make out a cafe of a&ive 
(OrOperation and ajjijiance: This, it is apprehended, 
w;as fully fettled, in a cafe much agitate4 in another 
Lords, aid place, the cafe of the capture of Negapatam by Sif 
• ^^^^ Edward Hughes I in which a fimilar queftion was dif. 
cuffed, whether the fhips claiming to fhare, were, 
und^r the circuipftances of that cafe, to be condd^ed 
in a military chara&er, or as tranfports ? It was t}i€^ 
fully eftablilbed, that fhips m the charader of tranf 
ppi;ts cannot fhafe* But it is faid that thi$ cafe 
(lapds on different grounds, on an alTociated m^ 
litary, character, and intimidation produced o^ the 
enemy : the aiTociation is .by no means provec) } 
it )re08 vypon the claimants to make that clear ; 
a^d as to intimidation, it was only in the cha- 
ra^er of tranfports, that .the fhips in queftic^ 
could pofCbiy produce any intiinidation— as fhips of 
war^ tl^eiy were ufelef?. Ther^ were, s|t that time, 
fp.pr (eve^ i^en oi war, as xxiany as^cou].d be ufed^ 
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lying in Symons Bajj uacfer the command of Lord ^^^^q^^ 
K&tb. In what way could they then produce inti- Hors. 
midation^ as flnps armed and appoinfed as (hips of ii«.ioth, 
war? The J%i/ri& were lying at fome diftance, be- *^^^* 
twe^ Symons Bay and Cape Town. General Craig*^ 
letter to Lord Keith ftates, ^ that he was in a critic- 
cal fituadon/ and difpofed to wait fik or feven days 
longer ;" — not lor fliips, becaufe Lord Keith was there 
in forc^ with a fufiicient number of fliips of war, but 
for troops in fliips ading as tranfportsl The mtimkla- 
tbn; therefore, is out of the quefiion, as to .their 
military chara&er. But it is faid they were treited 
in that chara£ler, from the moment of their arrival \ 
that having hauled down their pennants, they were 
defired to hcnft them again* As far as refpeQ and 
honourable treatment is concerned, that might be a 
diftindion ; but as a mark of charader, that circtim- 
ftance is wholly immaterial, and equivocal ; and, to 
aH legal efiPe&s, they remain tiranlports ftill. It is 
faid that they received all orders, through their c^nf- . 
modore, Captain Rees ; but even in this refped, the 
ordersf are not iffued in the fame form as to fliips of 
war 5 for it is ftated by Captain Rees^ " that exclu- 
five of a number of men fent with the Bombay Cqfik^ 
he did, in/ purfuance of an addyefs received frckn 
Lord Keith J which he defired to be circulated through 
the fleet, for the purpofe of procuring vobmt^t, 
procure twenty men from each fiiip, amounting to 
*^4o men, &c." This is not like the order i£(ued> ii> 
men of war :-^-»But much reliance is planed oh Lprol 
J&?/f^V letter i and it is faid, that the thank^i area^ 
drefled, not only to the volunteers, but to all' the 
fleet generally. If this letter flood alone, uneiplaiaii- 
ed, zfiA recaving no conflru^don £tt>m the iids 

T 4 before 
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The before tthe Court ; h migfar kad tooh iafei^etice^ thut all 

Heff«r the flups* \»ere ^udly entitled $ 'btn- this % bidf k 

j,^,. i^y,^ general expreAon of thank^in thehdur ^rf'tritiniffh, 

J799- and cannot controul.the particular ^Vikence iri Ih'e 

ca£e,.on the pc»nts ^pleaded in ^the'^t^gatiditi. Iferd 

ir(?i/A had no power to give an iiiter^ft; beyond'^ti* 

the fads pleaded can' fuftain* ' In cafes ^ of ^ !MIk 

(Tonimiflioned veffel^, no claim of ,mer^ coilffMdtVe 

^ftance can be admitted ; no adive co^opefod^M, 

in any degree^^ bearing upon the captuii^e in qii^ldil^ 

can refult from the fa3:s pleaded in this allegfatibiP^ 

and therefore it h hoped the CoHtt will rejeft ^tWi 

claim at onte, by not admitting the allegation 45^ gb 

to proof. ^ • > : -^- !- :•' . J»^</>' 

Sir JF. &:d//*v-'This qoeftion ariCes on- the cliftti of 
certaia Eaji India ihlps^ or rather of th^ Adthii^^ 
on their behalf, to fliare in th^ capture made at the 
Q^e gf G&od Hope. It appears by refereftce'to the 
gkzetfiesy and-^in ^the allegation, aiid in all the e4^ 
descey' as far^as k is neceiTary for me to ftate itj that 
4hefe.> Ihips were employed to carry a numbei* ^f 
tit>ops to thfe Cape 4)/ Good Hofe. The greateft pik 
.of the naval operations, neceflafy^ for the redtiftkin 
jof tiiat colony, had been performed, before the'^^r^- 
tival of thefe fhips ; ^d there appears to have be^ 
cmly one particular piece of military fervicd ^^frgj^* 
fermied on the part of the nai^ alter their arrival, ^sm^ 
^ iwlxich > only xme t^f thefe ^tpt wai * em^c^^l^ti 
4iat; Teffd will undoubtedly be albwed tt> fl)kr#:|fld^ 
toithe reit,aliiioagh>itiiiuft4>eadtnittd <»i alMd^i', 
that the £4/^/yi^€dmpany have perf^fmed^ferviei^^ 
l&«ipe£t tOAiliis^pe&iMi/^ tbeft^ 

. Vii^C '.••; to 
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to the thuiks ><tf .their conntiy; yet the queftion; of Thd 
legal merit, .whtdier they will beosatitled torihare in Ho§k. 
the proceeds <tf this prize, «rill :dep«a!d >on.very 'dif- />^. io,b^ 
ferent confidferaticils* . *^99- 

'- Jtr is not ilated in what way the agreement was 
fina^je with ' thefe Jhips, whether k was >to a£l ki W 
lautita^ capacity or not; if it was to afttin a military 
ch<rad^> that might nearly dedde the queflbi)* 
]^t:;QP(hing i^ kid on this [xAi^e& in the plea, ''m^ 
thsarefpre I muft* infer, that no fucb ground of^tprew 
t^fion CQuld be fdftamed. . All that is Siid is ^^ dsit 
they carxied out iGeneral Clarke and bis tn)op&^^i;b 
is petr&£Uy . clear, that at the time of kaykig the 
coafts of Brq/ily it was perfectly unknown to^^tbe^ 
(hips for what attack thefe troops were conveying: 
— Whether, by virtue of their contraQ:, they were to 
flay at any. place, or come away after the tiroopSMme 
kffidedtat fuch place, is wrapped in .completeinisncis;^ 
and ^enefore, im want of any' more ^particular tdod 
ii^pfion, I can look only to their (general chara^ier) 
wUch \i that of merchant veflels, commiffioned ag^JioBt 
the> French^ but having no commiffion againfbo'dKaff 
enemy who was the particular obja& of iht$^ e£pe4 
dition ; whatever their * force may , have been, I do 
not fee that they can be confidered in their ori^nkl 
charaSer^ as more than tranfport veflels, liable to^ be 
called upojd oosafionally to a£):, with alacrity and 
vig.or } (for Britijb veflels, of any diara^r, aire liabld 
tobefo called upoa on exd^ordmaity occaflonsttitf 
public ineceflity;) but not deriving frdm; that ciicaum^ 
ftance^ as far as this expedition «M^concernfedy any) 
title. to 4n^efl: them with a uylitaaryicbaradteri; for cbe 
meise cpnveyanet^ of ^ troops iwould^.have no fi»:h 
effed» At the £KQe t^9 it is^ ttue, ifaat a miiitsarjr 

charader 
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_ ^ obaia^hsi? midit be aftervaiMls ttnsire&d upon theifr^ 
H»»kk by toe Batttne nod courie' of tbeiT' tubiequeBt em^ 
j^iaA^ pldymeiit If tbej hsKre been a&knaied to ^nfii, in 
«79^ cOQJunOidn with the King's fieet^ and^ did * fo^ ad^ 
I ^[ley nmy ae^utre an ioter^^ wfaidi, on proper ap- 

piioationi, mil be ftire to meet ^tb doe attemSan;. 
Uttcjueftion, for me to confider, then mil be, -mt^ 
dm:> they have acquired that '^nflitary thin&ee' &» 
totil Their pretc^fibns bave hem. put on Ibvtet 
grounds; it is firft (aid, tliat they were a^dated 
with the fleet; mere affixiatidn wilt n<^ do^ the plea 
muflr go farther, and (hew in what capacity they were 
^bckujbd, and that capacity muft be diredly siililary^ 
TranfpcnrtB ane ftflbdated with fleets aitd allies fot 
various purpofes,* comie&ed widi, or £ibfer?ieiH: to 
ttm military ufesof thctfe fleets and armies^ Btrt if 
fbey are tran^rcs merely, and as fuch are employed 
fioqylyia the tranfporwion of ftores or mien^ ibi&f 
do not nfe above iteir proper mercantile cham&er in 
coaftqaence ^fuch ^ employment; the employ- 
BGBM^mnftbethat of animmedfaite q>piicallon tp the 
pMrpoTeB^of dire& mttitary operations,, in whic& they 
are to take a part; 

rtltiisnmctpfaioed, on chegnkind of intunidadion ; 
io4i^^&ld; thatwdMA the ^emy is /r^Mef to ham 
bedn mrimtdated, where it is not matter o£ mftmoKef 
bMoS m&m$l pa^fh the ^(fifllince ^arifing fitm mti^ 
midation is pqt. to be don(ider^ ^as eonftruiSIre 
, mendf,; but w» aftual anict eie&ixr^ co-bperatbm 
But .1 ladie t]ia& not lo bequite^ toi^e&r^^i' ^ 
hmidiied'i inftqpoes :m%bt be meittiQiied -isk which 
a&uai Vmtimidi#oa t^^nligfcl bo^ p»oduc»d^ 'wilte>ttt 
vstfi Jtt-QpcBacbni lKivilig^-^^ed»^ givettr ^^ Siippoie 
tho^iCafiB q£: a fitnll^'f^^ atiaick an 

h:>i4<^ir:, enemy's 
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enemy's ^feflely an4 ic^ur or five large mergbaiMf QApi^ 
uoconicipus of {be tnia&£lioiiy ihoii^aj^iear iafi^t^} 
t(iey might be objefts of terror Co the eaemyt .but no 
one would fay, that fuch a terror would entitle them^ 
tp ihare }^ though the hSt of terror was erer fo ftrongly 
p^ved^ there would not be that co-operation, nor 
tb;^ a^vie aififtance which (he law requires, to entitle 
nQ[i-f:ampiflioned ^ vefleb to be confidcired' a$; joint 
<aq^9. What 18 theintimicbtionaUeged?— -^^ That 
^^ 4beJ}uUb forces were about to make an attack on 

* « 

the Mritijb army, but on the appearance of thefe 
fourteen lhip8> delifted/' This was an intimidar 
tipn»;«(^f which the flups were totally unconfclous; 
tsbA which would have been juft as effedually pror 
duced. by a fleet of mere tranfports; and I fee no 
principle on which I could, pronounce thefe (hips ea> 
^tledf 09 wluch I fhould not be «iUb obliged to pro* 
Bounce any fleet^of merchantmiaAf entiiled in a fimilar 
fituation ; for any number of lar^ 4htps, knoim to 
be Britijby znA not known to be merchantmen^ would 
have, produced the fame effed. The imdmidatkot was 
Merely paflive, there was mo ammux nor d^ign. on, 
their part, nor even knowledge of the''>ia&; for it 
Was not till the n^act day, ithen thar commodore re- 
tuTQied from Lprd Keitb^ that they knew any. thing of 
tb^matiert or ever thought of the terror that tbey 
haid affifled in exciting* I take it lo be uncontM^ 
vettibly true, that no cafe can be alleged in which a 
terrqr fo excited, has been held to enure to the benefit 
sl a qo^*cpiDii9iffiQne4 itefleL Another ground on 
i)7hkb it is put, and which it may be proper for jae 
to advert to, is the grotindof analogy. That it is a 
cafe of aififtance^ anakgous to diat of joi^t chafiog, 
Vm vjduch it.:is fiiM^jo, b»fufi|<iw»t| if the nan-con* 
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. th*^ ifllffibiiea fitfd pots fOUK in mbtioR : aM the cafes of 
nofy. (he Tio€ff GfjfUjttf (a) in the  fed i»ar, ' and th^ Le 

(n) Tbis wasa cafe, of a i>iiK& fhipt taken jift Z>^ir. ijSp- 
The circumftancc9 of th^ cafe ^v^ere, th^t on the.i^Qppng.Qf the 
}ifi» the prize in queftion, of 300 tons and. .^6 pen, was dif- 
covered by two armed cutters, the Providence and Spitfire, each 
^Banned with 16 men^ (the Providence being commiffionedf and 
.the Sfltfire not commiffioned, againft the Duich^} when thegf^ioMQe*' 
iliately chafed | the Providence firft reached the pria^ie y the S^ifire 
being then diftant about one EngVt/b oiile, ilbon after?v^a canoe 
up, and immediately afterwards th^ prize was feized t>y the. Pro' 
vidence and the Spitfire; her prifoners and papers fecuredi fome in 
the Providencezxidi fome in the Spitfire; and the mailer of th^ Spit" 
Jirc was put on board the prize, with feveral men, and-the Pr^vi- 
dence left the prize with the Spitfire to convey her to Dartmouth. 

Thefe fa£ts were acknowledged, and the Spitfire was allowed to 
Jiave been a joint chafer by the Providence. 

The fentence of the Judge of the High Court of Admiralty^ 
%i%. June 17839 pronoanced the Providence to be the captor^ but 
that the Spitfire was aiding and abetting; and decreed the Spitfire 
to take half the (hare {he would have been entitled to, had (he had 
a commifiion againft the Dutch. 

' Thii part of the fentence 1>eing appealed from, oh the part of 
the Providence, the T)ro&x>r of the Admiralty intervened^ 15th F^ 
'^1^i» and prayed, that fuch part of the prize as the Spitfire would 
have been entitled to, if commifBoned, might be condemned as a 
droit of Admiralty* 

" On the JJth of Mard 17^5 > the Lords of Appeal pronounced 
for the intereft of the King, in his office o^ Admiral ; «nd that fuch 
proportion of the prize as would have belonged to the SpHi^rt, if 
commiffioned, was liable to confifcation as a droit and perquiflte 
of Admiralty, and condemned the prize *' at taken By the private 
fiiip of war the Providence^ and the non^commiffionedfiitip the SpHfiire ;'* 
and direded the fame io be fliared in proportion accordingly..^— 
Prcfent, 

Lord Camden,, 

Lord Grantly, 

Sir Jofeph Torle, ^ 

Sir Lioyi Kenyon, Mafter of the Rolle. ' 

A cir* 



Franc (b% I^ve b^n c^i^ ivrwp..-r-I fefi We,grq»»4 r^^'^Qpoai. 
oa whicb^ the; apalqgy. c^ be iiqppart^ : tfe^, caffp " Wq»«. 
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A eircuniiftance not unworthy of notice in this cafe^ though not 
affe^hg the judgment, wai«, that, it was ftated oh the paVt of the 
Spiifire^ ** that on the commencement of hoftilities agafnil die Dnici, 
the owners of the Spitfire fitted her out as a private fliip of wat, 
fent her on a cruife againft His Majefty's eiiemies» and applied 

*^for fetters of marque: that the commiifioners of the AdmindtV 
gtaCiited a warrant to the Judge of the Admiralty to iflue letters of 
mai^tke and general repnfal againft the Dutch, to Teffier the mafter 

"•of thfe Spitfire^ on the 29th of December 1780 ; but by reaibn of 
the then great flood of bufinefs in the Admiralty Court, the letters 
of marque could not be obtained under feaU till the firft day of 
JknuMryi'fStf and that this capture was made on the 31ft Dec.** 

This was ftated among other points, in \h& prefertm of appeal t 
but the claim of the non-commiffioned captor was not allowed. 
•— From which it appears^ that the endeavours of the party to 
obtain his commiflion, aided even by the warrant of the Lords of 
the Admiralty for its palfing, will not be fufficient to veft any 
intereft on intermediate captures, till the commifliou' is aftUailV 
ifliied. 

{b) Th^ Le Franc, Cafpe vca&sx. 
. This was a French JSqft Muf fiiip taken by feveral veffels, qom- 
po^Qg.part of ^ Briti/b Eajf Jndu^ fleet, 24th J^ne il^p 

Of the (hipa in, queftion, the G/aUan, Capt. Drummond, had 
not taken out a letter of marque ; the others were coxnmifficqed 
as private fliips of war. 

.On the.p^rt of the Ghft<m ao appearance waa gives, prayiqg a 
decifion on the interefts on tfa^ queftion pf law^ The.^ds being 
admi^d on all fides, '< that (he was not a^comipiilioned (hip, ,and 
tha^ ^^^was noaterially inftrumental to the capture,'' the Prodor 
of tjb,e Adpiralty appeared for the King in his office of Admi* 
nJtjy^ praying, that fuch proportion of the prize in qoeftion m 
would .hav^ been .condemned |;p tjie GIattottyi( fliehad beem a 
commiifioned ftiip, might be pronounced liable to confifcation.to 
the King in his office of. Admiralty, s^^a (Jiroit ai^d perquifite of 

Admiralty. ,....?>, 

The fentence of the High Court of, Adpiir^ky condemned the 
prize, as takeabyrii|i?*priv»f)5ibipat,Qfj,i/!^r^^^ t^ Glatton, but 
. . condemned 
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Th« dt^ wei^ of a very different 'n&tiire; mbotfi^lhim 
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Hops. the noiKommillioBed jQiips chded anim capiemtil 
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condemned the Gtaiton*s fhare as a dro^t and perquifite of Admit 
nlty- 

The (aftsy as to the fituation and merits of the GUOiodj 9t6 
thu» reprefented in the word9 of the certificate oC thecQi||$ 
mapders of the fix private (hips of war» prefented to the ljOirdi^<^ 
the Admiralty^ annexed to the memorial on the part of the GtaUdu, 
prayirig to be rewarded. ». — a^ 

' We* the fubfcribed commanders of the fix duly comtoiffionea 
private fliips of war, which with the non-commiffioned (hip ^blKibiP 
Charles Drummond commander^ captured the Frenib. prise j[^ 
FranCi do hereby certifyt that at day-light on the ^4th of Jum;^ 
17939 the Glatton was from 10 to 15 miles to windward of our 
JliipSy and at the fame time the prize was upon the Gbut&n^ wea- 
ther qmrfcer, diftant about three miles fteering to thendrthwahl i 
Captain Drummond thereupon (fuppofing her to be au eneniy)^ 
kept the wind until he found the Glatton could weather heft and 
then wore, and chafed the prize until (he was brought to by the 
Certs and fome of the other (hips : And We do further certify, 
that had the Glatton not been to windward, it would have bSeeii 
impoffibk for the other (hips to have come up With the pthosf ^s 
when file, bad difcovered the. (hips to leeward, (he might have Mepf 
to windward and ^go^ off, had (he not been prevented by the 
Gldttimn Witnefs our hands, the 25th day of March 1795/' , 

In the feme cafe a claim was given fpr the Barv;el, and fever^ 
other fhfps of this fleet, ftating, ''that they failed as an qffbciated 
and confederated fleet, for mutual defence, by particular diredion of 
^ Edfi /ffifin company ; that they were altogether on the«vcffi^ 
ifig-of the ^3d June 1793 » ^^^^ during the night fome of the 
Ihips had ieparated ; that on the morning of the 24th about fix 
o'clock, the Sarwel perceived one of the faid (hips to the eaft«j 
ward ; that the commodore made fignal to the Barwet to chafe | 
tibUKt after chafing three hours, flie came completely in fight <it 
the faid (hips that had feparated, and when Ae came up witl^ 
them, ^« Ihe found they had taken the pirize in que&ioo;'^ , j 

The claim o& the part of thefe /hips was rejed«4il 

mi 
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atid ^tontribiaed naterfalljr, itf the cafe of the Lr The . . 
JRrim^, '4ire£liy aiid kimediately, to the aft of cap-' "^"hom. 
ture._.|a the pref^t cafe, tjiefe fcips approached, it " ^ec, lotk, 
is Utie, the coaft of the Cj^ of Good Hope, but with »W- 
no animus eapiendh with no hoftile pbrpofe entertained 
fa^ theaifelyes y for <hey were totally ignorant of the 
ofej^^Qs of th^ eiKpeditiefn/ It is moreover obvtotis to 
r^itidi^l;:, that all atfes of jomt chafing at fea, diflFer fo 
materially from the cafes of conjund operations at 
land| that they are with great danga* of inaccuracy 
a|)plidd to iUuftrate each other* In joiftt chafing at 
fini, th^e is the overt a£t of purfuing,* by which the 
ddSgn and aftual purpofe of the party may be afcer* 
tained, wd much intimidation may be produced: 
hot in cafes of conjund operations at land, it is aof 
the mere intrufion even of a comn»(&oned fliip, that 
would entitle parties to fhare. The words of the aft 
of parliament direft, ^^That in all conjunft expedi* 
^ tions of the navy and army, agamft any fortrefs 
^^ upon die land, direfted by inftruftions from His 
*< Majefty, the flag and general officers, and cbm- 
^' manders, and other officers, feamen, marines^, 
^^ and foldiers fliall have fuch proportionable intereft 
^ and property as His Majefty, under his fign manual 
^< ihaU think fit to order and direft/' The intereft 
of the prize is given to the fleet and army, and it 
would not be the mere voluntary interpofition of a 
privateer that would entitle her to fhare. It would 
be. a very inconvenient doftrine, that private fhips of ^ 

war, by watching an opportunity, and intruding 
themfelves info an estpeditbtl, which' the public au* 
thorhybadin no degree committed tdjthem, ihould 
at libehy to fay, ^* *e will co-operate j" and that 

they 
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Tbe thfty (hould be permitted to derive, an intereft froni: 
^ Hoi-E. fuch a fpontaneous a£b, to the difadvantage of thoTe' 
to ^ whom the fervice \Ya$ originally entrufted* Ex-;, 
peditions of this kind, defigned by the immediate 
authority of the ftate» belong exclufively tp it$ own- 
instruments, whom it has fele&ed for the purpofe ; 
and It might be attended with very g;rave obftrufiioii* 
to the public fervice. of the country, if private indi- 
viduals could intrude themfelves iQto fuch undertak- - 
ings, uninvited and under colour of their letter of 
marque. I think, therefore, that the cafes of chafing . 
at fea, and of conjund: operations at land, (land on 
different principles \ and that there is little analogy, . 
which can make them clearly applicable to each oth^.* 
It is next faid, that they were direded to boift pen-' 
nants ; and that it was the opinion of a very high ' 
military (a) officer, in a former cafe, that the per-^ 
miffion to we^r the pennant did give the chara£):er of* 
a king's (hip: but the decilion, in the very cafe in 
which that opinion was offered, (in the cs^ture of 
ii/B^afatam)^ held that a ihip, which in that cafe had 
worn a pennant, was not to be confidered in a military 
charafter, but as a tranfport ; the mere circumftance 
therefore, that thefe ihips, which were large IhipsV smd 
had before canied pennants, and had taken them 
down only out of refped: to the king's (hips, and 



{d) The AdYOcate of the Admiralty had faid duriog the c^fe» * 
that in the cafe of Negapatam^ he had waited on Lord Hooi^ 
and had received his Lordfhip's authority to ftate it, as his 6pinion» ; 
« That the permiffion of the admiral of the fleet to merehant.. 
▼eflels to wear pennants» was confidered as an ad, adopting them ^^ 
into the king's fenricei for that occafion.** . .^ . 

were 



HIGH COURT OF ADMlRALtY. 28^ 

were defired to hdft them again^ I cannot hold to be The 
a fufficient proof ^ that they were by that . aft taken hof«, 
and adopted into the military charafter ; I can attri- ^^^ ^^^j^ 
buteno fuch efFe£t to a mere aft of civility and con- ^799- 
defcenfion. 

] In the next place, it is argued, that thefe fhips 
#ere aft^ally employed in military fervipe, although 
there is no fuch averment in the plea^ It comes out 
in evidence only, (by which I muft obferve the other 
party is deprived of' the opportunity of counterplead- 
ing^) that their boajts were employed in carrying pro- 
vifions and military ftores on Ihore : that was a fervice 
certainly, but not a fervice beyond the common ex- 
tent of tranfport duty. They landed them, probably, 
at the feme time with the troops for wh6fe ufe they . 
were Intended ; and if not at the fame time, ftill it is 
no more than what they were bound to do with the 
ftores and pro vifions they carried. 

It is like wife faid, that they received military or- 
ders ; and if that faft was fufficiently proved it, might 
be material j but it is obfervable, that not a fingle 
order is pleaded in the allegation, except in refpeft 
to the. Bombay Cajile : that veffel, it appears, was 
fetit under military orders to create a diverfion ; and 
I thiqk I do not give too much to that fhip, when I 
fay, that this circumftance was fufEcient to cloath 
herewith a military charaftfer, being engaged in a 
pulitary.jemployment .and expofed . to danger : but it 
is argued^ that becaufe orders were given to man thi$ 
fliip '^ detachments from the reft, that it. will make 
th^ jf^hple 4eet; entitled to be confiderjed as afting . 
likenrife in. a military capacity. Taking it upon the 
argUttittit, that this was done by order;s direftly 

VOL.11. '^ tj from ' 
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The from Lord Keitb^ I cannot think it would hxw^ thil 

^'^ Hope. ^ effcd ; for in the firft place, can it -be denied^ that 

— j^^^ j^ a commander in chief might exerciTe a power of 

X799* impreffing a number of their crews, without giving to 
thofe fhips ai^ thing of a military chara&er ? It i^ 
within the power of commanders on maritime ex« 
peditions^ to prefs perfons of that defcription to afl^ 
in any particular fervice^ in fueh a cafe of ptMic 
emergency. But no fach orders are pleaded, nor 
by any means proved to have b^en given: The 
comniunication was carried on between Lord Keitb 
and one particular perfon. Captain Rees^ in the fame 
manner as it would have been done, if they had beea 
mere tranfport-veffels ; and the only order mentioned 
was, that the crew of the Bombay Cafile fliould be 
increafed. 

The next military orders that are relied on, are 
thofe for a draft of twenty men from each fhip, for 
the purpofe of drawing the artHlefy, &c. and I think 
the fame obfervation would apply to'thefe alfo j for I 
have no hefitation in faying, that in a remote expe- 
dition like this, the commanders of His Majefty's 
forces have a right to call into their fervice, for fuch 
purpofe, the affiftance of Britijh mariners ; and I 
hope and truft, the time will never come, when Britijh 
mariners will think they are called beyond the 
line of their duty, when they receive an order to 
that efie£l. The fad is, that it was done rather 
by invitation, as a better mode of doing it, and the 
words of Captain Rees*% depofition defcribe it, as soi 
addrefs for volunteers, rather than as an exerdfe of 
authority and command. Thefe are the Whole tni* 
fitary fervices, with the exception of thofe indefinite 

ferviees. 
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lenrices, on which much argument has been bellow- The 

€»d ; I mean thofe referred tp in Lord lCeith*s letter ; *' hope. 

hi which Lord Keith acknowledges^ that thefe "^^T^aT^ 

tranfports had contributed to the furrenden In the ^1%9* 

firft pdace, a letter of that kind, written iti tlie mo« 

ment of viftory, (hould not be too ftridly interpreted 

fts coavejfing any opiaic^ of the writer, on ^tbe mi* ' 

aute ^arts of die tiWai^ion } Taking it, how^y^r^ to 

lie as ^gued, that it does iKew his fentiment^ at that 

MomMt on the matter ; it is by no meaos <^onclu£i v$ 

ti{yon the (|ueftion« It might be erroneous in fad | 

much lefe can it be confidered as concUiiive in p^int 

(of li«r.r«-Lord Kiith is not the <Hily party s on the 

fiids, it is not conclufire againft others : and on th^ 

law, it is not conclufiTe againft himfelf ; for if be 

fliould be found to be miftaken, as to the legal effe^ 

of fuch fervicesj who would fay that h^ would be 

concluded by this admiifion? However, looking at 

«the letter carefully^ I do not fee tfaat X^ord Keitb toighi 

not have written juft in the fame manner to a fleet 

of tranfports doing their duty with alacrity and zeal^ 

as a general exprieifion of thanks for the performance 

of thofe fervioes, in which they had been refp^dively 

empbyed. 

Upon the whole of thefe fads, I feel myftilf obliged 
to pronounce, that it has not been {hewn that thefe 
flnpsfet out in an original military chara&er } or that 
any military chara^er has been fubfequently iin« 
preffed upon them b^ the nature and courfe of their 
employment { and tkerefore, however meritorious 
tte^ fervides may hat^e been, and however entitled 
^wy may be to the gratitude of their country, it will 
not istAikt them to ihare an thi$ valuable icap ture. 

u a 
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4. 
Comm'tflSon of rpnis was a cafe of a motion for a new commifli(Mi 

appraiiement  /•i_i*«.w 

and faie is an of appnufemcnt ott the part ot the claimant, on 

ih^Sance, fuggeftion that the former commiffion had not begi 
cSrsTrL^ executed by the marfliall ; as he had refufed to return 
primarily an- tjjg commiffion till his expences were paid. It was 

fwerable for the .^ /< •/- ^ ^ ^ 1^ 

•xpcnce, &«. faid, that the commiffion of appraUement w^ an m- 

ftrument taken out by the captors, and therefoire 
that the expences ought to be paid, in the firft in* 
ftance, by them ; that the caufe of this delay iad 
been unknown to the claimants, that they would have 
been ready at all times to advance the expences to 
have prevented the delay, by which the cargo had 
fuftained a deterioration of 40 per cent. 

The King^s Advocate refifted the motion, faying— 
That the ^ delay complakied of could not have hap- 
pened but by the laches of the claimants, who were 
the perfohs to look to the due executkm of the 
commiffion. 



Court. -^It muft be allowed, I think, that the pai^ 
ties in this cafe are, in pari deliilo : but I am deiu*ous 
of laying down fome rule to prevent the fame incon- 
venience from happening in future. I am of opinioD, 
that the captor is the perfon who is to make the pay* 
ment in the firft inftance. He is the perfon-who 

puts the commiffion into the hands of the oficer^ 

and 
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mca COURT of^admiralty. 

and defires him to execute it* By whom are the ^ The 
ddler fees of office paid I 

RegiJlrar.-^By the captor,. 

Court. — ^Then what 'ground is there to pretend 
jijbe^e fhould be any diftindion? That the clainis^it 
may be uhimately interefted, is a matter of future 
^C94^deration. It may be proper that the captor (hould 
^)^., indetunified; but I am of opinion that the cap- 
,|Qr Is anfwerable in the firfl: inftance, and I cannot 
l^piiceive that the marfhall is bound to look elfe* 
where. Where it is done for the accommodation of 
the claimant, that will be a matter to be fettled be- 
tween them : but I (hall certainly hold, that the captor 
is liable for the expences in the firfl: inftance, though 
they may be ultimately to be divided between both par- 
ties. I (hall dire£t a iiew appraifement in this cafe ; and 
as the commifiionis prayed by the claimant in this 
inflance, it moft be at his expence— ^but in fiiture 
cafes it mjuft be as I have intimated. 






tHE SPECULATION, Feroe Matter. i)« i6th, 

X799* 

'i^His was a cafe of a Danijb yeffel, taken on* a Coafting trade 
voyagfe from Dunkirk to BoUrdeaux^ 13 th J^^^ p[e%Trbid3 
1799; and claimed, together with* the cargo,' for b*"i!"«il*ordu'' 
 1 1 I Lundj defcribed in fotrie of the papers as tnaf- "^nce. Mif- 

r li fc\ . i.. . • conduaofcap. 

ter of the veflel. ' • tors, as to uk. 

■'..**.. ii.e depofitions. 
f / t ri" 9 A f n > -rr^i Reftitution. 

Ffir tbe captors, tbeKtngi AdHiocate ftatea— ^^/h^ut Captorse*pence« 
;tite fliip appeared to havcrbeen carrying on the coaft- 

u 3 ing 
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ig/f .CAazsiinrrxisKaiapsw'Efia; 

Tilt bf^' tradt of France f a;la»fe, notoxAf 0lwni% 
forbidden, but exprefsly prodlaited .to neuAAl fti|w 
^vToof^* by the ordinances of France^ which have iflued during 
this war, that ihe would ther^ore come ua^ tiie 
qharader of an adopted French ibip ; and in regard, 
fo the bargo, that there was fuch a variation refpeSt'-^ 
ili^ ity that it mail of courfe go to ferther proof ; the 
bill of a lading being avowedly coloutable, defcr^ 
ing Lufi4 as fhipper, whilft he himfelf on his ez« 
jimihation defcribes the cargo to have been fhipped 
by a French merchant; and, as one of the marmeta 
depofes, ^* Mr. ■<  ..)» of Dunkirk was lader and' 
dwner/* 



For the claimant, Laurence contended*-^That dh€> 
evidence of the mariner, who gave this a^couni cf tiii^ 
pfoperty, was not entitled to thel' Attention df the^ 
Court; that he was hot examined- ri^t three weeks 
after the other depofitions had be^ l^rdught in \ that 
he had, in the mean titn^, been a week on boattl tbc^ 
privateer, and at lafl only ventured to fpeak to his 
belief, without afligning any reafoyi for it. 



t « 



{Court.^^ perceivfr thefc examinations are taken at 
Jerfey ; th,e (;ominiflJ9ne;;§ jspuft uaderftand that thfe 
i^ not the proper mode o£ proceeding. After the de? 
pii^fiuons have been taken, and tranfmitted^ the Cdnl? 
miffioners are not to go on examining afterwards \\ 
neither is it proper that the captor fhould takeout^ 
tile whole of the ^w^ a^d then come in^aCt^w^vds 
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"tlidi z f^txmvit examiiradoa (<?)— I ihaU pay no at- Tbt 
tmtion to this man's evidence.] !±!tf!!!l- 



- CaunJeU^^Vfith refped to the fliip it has'not been 
held m die prefent war, that the mere circumftance 
oi being engaged, in the coafting trade of the enemy^ 
does amount to that adoption, which will fubjedi; the 



(tf) The 23d feftion of the prize aft provides for the fpecdy 
expediting of the procefs of prize caufes, in thefe terms :— And for 
tiiG mate fpeedy proceeding to condemnation, or other determinar 
tion of any prize (hip, &c« << That the Judge of the High Court 
** of Admiralty, and of any other Court of Admiralty, which 
^ fhall be authorized thereto ; or foch perfon or perfons who (haU 
^ be by them ammijfffoned for that purpofe» within five days aftex 
** requeft m^de to him or them for that purpofe, (hail ^ntfh the 
** ufual preparatory examinations of the perfons commonly ex- 
•' amined in fuch cafes, &c." 

And the 2d and 3d articles of inftruftions to cmizers dired« 

That the commanders of (hips and velfels, fo authonzed as afore* 

&id, (kdll biing allfhips, vefielsy and goods which they (hall feizt 

andtakcy into fuch port of this our realm of J?/^/an^/, or fome 
other port of our dominions as (hall be moft convenient for them^ 

hi order to have the fame legally adjudged. 

5d article) That after fuch fliips^ veflels, and goods ihall be 

taken and brought into any portj the taker, or one of his chief 

officers^ or Come other perfon prefent at the capture, fhall be 

obliged to bring or fend» as foon as pojfibly may he^ three or four of 

the principal of the company ^whereof the mailer, mate or boat- 

fwaiii, to be always two) of every fhip or veffel fo brought into 

port before the Judge of the High Court of Admiralty, &c. or 

Ims fiiiTOgate» or fuch perfons aa fhall be lawfully commiffioned in 

i;hat behalf» tq be fwom and examined upon fuch interrogatories as 

(hall tend to the difcovery of the truth, &c. 

For the whole of the mftrudions, fee Appendix. 

u 4 property 
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CASES DETERMINE IN THB^ 

property to toilddmnarion. Of the iats^ regditiffiiiBrycMl 
the prefent government of Frande, it is not hxmwjs 
how far they have been carried into execution ; vAokA 
k a 'material fad, of which the Court will always fs^ 
ped: to be informed, before it proceeds to draw ao^ 
concluiion from them : they could not at any r^&bfi 
known to the captors in this cafe ; and therefore tb^ 
are no juftiiication, to exonerate them from maliiRg^ 
the claimant compenfation for thisfdzure* , ' ;s 



Judgment. \ '' •■ '^ 

Sir W. Scott. — ^This is the cafe of a Ihip takaot 0vtn 
voyage from one French port to another, which it 
certainly a fufficient juftification of the capture, be-^ 
caufe the very circumftance of being engaged in.oHh^ 
during the trade of the enemy from one port 16 
another, will juftly fubjeft the veffel to enquiry ; and' 
perhaps, in fome future cafe, the court may have ^^ 
caiion to coniider how far the regulations that have 
been alluded to, and the a&ing upon them^ (whidi^ 
it may be proper to confider at the fame time,) may* 
not make fuch a trade liable to be confidered as % 
cafe of adoption. As to the prefent cafe^ I am com^ 
pelled to obferve, that although actors may ha^Fit 
made a juftifiable feizure, yet they may ftill forfeit 
that title by fubfequent mifcondud ; and I think there 
is mifcondud in this cafe, which m^y be traced up to 
them. 

The third depoiition is ftated to have been taken 
at the inftance of the captors ; and it now appears that 
they took out ^11 but two perfons from the captured 
ihip* I cannot help thinking, that to leave only two 

perfons^ 
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peifdnsv' has the appearance of fomething very like The 
a management and a tampering with ^he evidence, f!Jil!l!lI121' 

Erom the return of the commiifion it does not ap- -o«->**i 

* 1799, 

pear that' there might bet have been more than two 
Oft board y therefore it remains wholly imexplaincd 
how this evidence has been taken and introduced out 
<tf due time. I defire it may be intimated to the 
C^mmiflioners, tliat they have not z&ed regularly, 
and that in future they are not to ihew fo much h^ 
cility to captors, if fuch a thing fliould ever . be re- 
quired of them again. After this view of the cafe, I 
Tia not dffpofed to aid the captors more than I am - 
compelled to do ; as far as the Court has any dif* 
cretion they ihall have no favour; the attempt to 
ktroduce evidence irregularly taken, and liable to the 
fufjMCion of being unduly obtained, will always work 
that confequence at leaft. As to the property of the 
fliip, no doubt is raifed ; ^d 'the cargo does not 
appear liable to any folid pbje£Uon. I am not dif- 
pofed, therefore, to order farther proof;' and I am 
farther of opinion that the captors are not entitled to 
that protection which the. Court would otherwife have 
given them on a feizure of this nature, by direding 
the claimant to pay their cofts. 
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Nod6cation of 
blockade of Hd- 
£i»/— time for 
conftru£tive 
notice at j?«^ 
$trdam 15th 

April 1799— 
•dtually known 
ft Amfierdam 
Jftth AfrU. 



THE CALYPSO J Schultz Maften 

HThis was a cafe, arifing on the blockade of the 
United Provinces, refpefting the time allowed 
for the qommunication of intelligence, and the con* 
fequence of taking in a cargo, after due notice of the 
blockade. It appeared that the (hip failed from RoU 
ierdam on the 4th of May / that the cargo had been, 
begun to be laden on the 4th of Aprils and that re- 
maining parts were taken in fo late as the 20th. 

Judgment. 
Sir W. Scott. — ^I think I am under the neceflity of 
faying, that the notification of the blockade mult 
have been known at Rotterdam on the 1 5th of Aprit^ 
as it has appeared in evidence in another cftufe, 
that it was known to the Prujfian conful at Amjlerdam 
OR the 1 2th. I am therefore compelled to fay, chat 
the continuing to take in a cargo, after the tiQK^ 
when the party was bound to take notice of the no^ 
tification of blockade, will be fnlEcient to render the 
fliip liable to condemnation : This is the determina- 
tion which I am bound to make, in conformity to 
the principles which I have before laid down on tbe 
fubjed of blockade. 



The mafter was in this cafe claimant of the fhq> ; 
but the Court, exerdfing an indulg^ice, which it is 
at alt times defirous of fhewing to this clafs of men,^ 
when theur condud is fair and unimpeachable, in 
point of good faith^ allowed him his private adventure,^ 
and all the perfonal expences incurred by his attend* 
ance to claim, &c« 



ISQV COVHT OP ADMIRALTY. a^9 

THE War ONSK^AN, BiEX)tJwtP£L Matter. jxu. i^tb, 

1799. 

Tims; was a <iafe of a Swedifh flim, ts^en by the s^'ffs*^ m«N> 
. _ V ^ *^ -^ merly given on 

French on a voyage to OportOy and retaken by recapture of 

a jRri^ cruizer, 26th October 1799. . Sven th?rw^* 

 In opfwfitioii to the demand of falvage^ which bad ^S'X 
been allowed in various mftances during: the prefent «f«^ngf« of 

• ^ • t r»^i • «. 1 1 1 rs* French cniizeri» 

vl^, it was laid. That it had not been the praoke and FrenA 
ct former wars to grant felvi^e on the recapture of ^^'^ ^^ 
neutral property ; that in the prefent cafe there was^ 
the kfe reafoift for it, as the veflel was £eized imly oit 
aecotrnt of the cargo ; whicb, acccMrding to^ the French 
k|W9> wooid be a caofe of enqusvy only and not of 
condemnation ; and that the French prkse^mafter had 
e^prefsly engaged that the vefle) Ihould be reftored. 

JtTDiSMENT. 

Sir W. Sct)tu^^\ do not mean to lay down any ge- 
neral rule on this fubjed ; nor am I fo fond of doing; 
that^ as gentlemen may be leady to pr<^fe it. 
fe itas" eertainiy been tbe prai&ice of tbb Court l^tAj 
to grant falrs^e on recapture of nentrat property oM 
of the bands of the French ; and 1 fee no reafoil at 
Ae prcfou m^nwit to depart from it. I know per- 
faStiy weUtkai^ ie id nM the modem prance of the 
law of nations (^), to grant fahrage ott f6captnro< of neiM 

trai 

^ («) Intheearly periocl9 of JEit^/^^hiilory (and perhaps muchlaler) 
tken ai!e to be £a«uflt t«aqes o£ a protenfioa to appropriate to the , 
Wffuxr% die ilupft and gpad$ ef neutral menchamta that were takei^^ 
b^one belligerent 01st of the baods^of bis eoeiay;. Lkcra atLReg$m. 

T^i* Hym. FsiLm. 6fk p, 14^1 aad again^ an.zH, 4. Rym^ Fad* 
V. %• p. 2Q3, To the mafter of the Teutonic Order of trujj^ 

la 
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The tralveflfels; and upoa this pbiii principle^ tHatirCbe 
.JlLJl!— liberation of a clear neutral from the hand of the 
^'j^* enemy, is no efiential fervice rendered to him f inas- 
much as that fame enemy would be compelled bj 
the tribunals of his own country, after he had r^* 
ried the neutral into port, xo releafe him with 4|q^ 
and damages for the injurious fdzure and det^^iQi^ 
This proceeds Upon the fuppofition, that thofejtip^ 
bunals would duly refped the obligations of the hw 
t>f nations— -a prefumption which, in the war§ c^ 
civilized fh^es, each belligerent is bound ta«i^^r!» 



-11 III- — ^ n-M-nr t 

'• . ' , • ! 

In the fomier inftance a ftrong remoQibance had been naa^jon 
the part of Portugal; and the anfwery aflerting the property to be 
legally acquired to the captorSy is very fuU and explicit : In the 
latter inftance, an embargo had been laid on Brittflf property^ db 
account of the detention by the captors ; aid this fa& td y«ca^. 
tore from the enemy was deemed a fufEcient juftificatt^ on the 
part of the Engli/b Monarchy to found a demand that the embargo 
ihould be taken off* In later times a more equitable praftice has 
prevailed ; and neutral veflels, taken out of pofleifion of the enetey, 
have been reftoredf^M without fdvage^ both in our Prize GobHs 
and in Fnmcet provided the property was affeded by no csrcim- 
ftances that would have incurred condemnation in the Court of 
the enemy. 

Such was the limitation expreffed in the ordonnabces otl^ranciy 
Code dei Prtfes^ an 1784J ** Sa Majtfft^ a jag6,pendattitlatlerafere 
guerre^ que la reprife du navire neutre fiute par un c«rlaire iFVmKW 
fjorfqne h navtre neutre n^itoitpoi ebargi 'di martfiandym froJ^etf 
mi dans kcas d^etre confjqui par Vennimi\iXxxA nuUe^ See Tarious 
decifions. ConJ. dis Prifis^ 17849 vol. 2. /. 725, ^oif, and 1049. 

Whether the dangers to which neutral property has' bei^l^ ct- 
pofed from Frenek Courts and French cruifers dvrit^g tKW ^wir, 
have been fufficient td fbnh an etei?pti6n £coln the old ndp^ Jibe 
leader wiD» in fome degree, be able to judgefor hkafelf^^by^^i^^- 
nary view of their edi£is» and the general charad^r of their cruiz* 
erS} according to the efiimation of their own wnters> printeq' in 
the Appendix. • ' . 

t a in 
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^%dn' in tkeir refpe^Ye d«alm?s with neutrals. * But The .. 
-It bang notorious to all Europe m the prefent war, ^^^Q''>^\* ' 
^tfiat there has been a cohftant ftruegle maintained ^^' '^« 
'between the governing powers of France^ for the 
time being, and its maritime tribunals, which ihould 
ittoft outrage the rights of neutral property j the one 
by its decrees, or the other by its deciiions j the li- 
beration of neutral property out of their poiTeiBoa 
lias been deemed^ not only in the judgment of our 
XHoarts, but in that of neutrals themfelves, a moft 
fubftantial benefit conferred upon them in a delivery 
from dauger,~ againil which no cleamefs and inno- 
cence of condu£): could aflforrf any protection ; and a 
falvage for fuch fervice has not only been decreed, 
but thankfully paid, ever fince thefe wild ' hoftilities 
-Imve been declared and pra&ifed by France^ againil 
all acknowledged principles of the law of nations 
and of natural juftice. When thefe lawlefs and irre- 
gular praftices ^are fhewn to have ceafed, the rule of 
paying falvage for the liberation of neutral property 
mud ceafe likewife. But of that fad no evidence 
whatever is offered, excepting that the French prize- 
mailer faid, *' That the veffel would not be prize, 
only the cargo/* A thoufand motives might extrafl 
fuch a declaration as this from him, very little con- 
nejfted with its truth. It might be only to conciliate 
the mailer, and purchafe from him a corrupt teilt- 
jnony refpeCting the cargo. When the ihip was once 
within the gripe of ^ French admiralty court j it was 
much beyond the power (fuppoiing it within the ijot- 
clinadon) of that mailer to fay with certsunty ib&t 
Hie would ever find her way out of it. No prodf Is 
offered that the maritime tribunals of France have & 
L . • ' any 
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the any degree correded either (Ik f)^xk or the form of 

iTAfc^ONSKAK . j.jj^ proceedings, refpefting neutral property gene-* 

Drr. Tptfa, yajjy . and therefore I (hall not thiak myfeif authb- 

rifed to depart from the pra&ice that has been pui> 

fued of awmding a falvage to the captors. 
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Ejcpences aUow- rxiRis was a Queftion as to the allowance of expeneea 
of which the m the cafe of a cargo or corn, taken 23d April 

SSinikcn by 1794 in a Damjh fhip, on a voyage from Amfterdam 

the original evi* • 

petty wai com-. It was objefted by the King^s Advocate-^Thzi 
^lett, &f, ^^ circumftances of this cafe did not come within 

the rale laid down for the allowance of expences in 
the com ihips : That the rule was to grant the ex- 
pences in thofe caufes where the evidence of property 
was clear and fufficient to obtain reflitution on the 
original evidence ; but not to grant them, where there 
was a defed of evidence, requiring farther proof. In 
fuch cafes, it was held, that as the feizure was jufti« 
fiable, the parties werq not entitled to their expences- 
la the prefent cafe there was in the original evidence 
no proof of property, either in the papers or in the 
depofitions (a)* 

Ca«f/.— Then I fear this cafe does not come wittdiv 
the rule* Expences refufed. 



■» *■ 



*i . ■« 



(^) Oae luLtli part of tbi? cargo w^t condemned, as the pr^^ 
perty of the (ubjefts of ifo/btt^* . 



man coo&t oy jumciilaltt. ^a$ 



THE CONQUEROR, Tate Matter. 7a«,i6th, 

1800. 

^Hif was a cafe on fsMh^* proof, on the claim of Cafeofpropeny. 

Mr. Pe/cbier of Capenhageny for a cargo of 
brandies, fliipped in France^ as it was aflerted, for 
his account, and carried to Holland^ and from Holland 
fenf to London^ for the Englijh market ; where thejr 
were'feized as prize by the marflial of the Court of 
Admiralty. 

Judgment* 
Sir W. Scotu — ^This queftion arifes on a feizure nlade 
by the marihal of this Court, in December 1 794, of 
feveral parcels of brandieSj on board this, aiid two 
other Britijb fhips in the port of London ; and that 
circumftance would undoubtedly lead the Court to 
pay very great attention to any obfervations offered on 
the part of the claimant } becaufe the prima facie 
prefumption, arifing on goods found in fuch a fitu-* 
ation, is, that they are not the property of ah enemy : 
The marihal would receive no encouragement from, 
the Court to mak« hafty feizures on light grounds of 
fufpicion; fuch a pradice would manifeftly operate . 
to the great difcouragement of the trade of this 
country ; and therefore if it appeared, that a feizore 
was made on light faiformation, it would be tres^ted 
with no fort of mdulgence, but on the contrary, re* 
ceive very fevere reprehenfion. On the other fide, if 
it (hould turn out that the cafe was loaded with diffi- 

cultieS) 
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The culties, which appeared hardly conliftent with a fair 
CoifQotEOR. ^^^ . ^^^ j£ ^j^gy remain unexplained, after the parties 

7««^th, ijave had all opportunities given them of producing 
their explanation, with the advantage of having heard 
the remarks which the Court made on the deficien- 
cies and difficulties of the original cafe ; the mar&al, 
in having made fuch a feizure, wiU have dcferved the 
chara&er of a careful and diligent officer of the 
Court. 

In the firft proceedings of the caufe, a monition 
iffued to bring in the papers, which had been delivered 
\ to fome merchants of this city : among the reft, the 
bill of lading was brought in ; but as it did not expreb 
the account and rifque, the parties had a right to 
demand to be admitted to farther proof; and they 
had a right alfo, on the grounds above-mentioned; 
to exped that their explanations, and farther proofs 
would be accepted with the moft favorable confidera- 
tion that any cafe could receive.— -The farther proof 
was brought in ; but being of a nature calculated to 
generate new doubts, rather than to remove thofe 
^hich had been origmally fuggefted, it was pro* 
nounced infuffieient; and ftill further proof was 
directed to be made. I am now to decide on this 

\ _ ft 

proof, and I am not to take up the caufe on the grounds 
ftated, " refpeSling the perfonal char aHer of the parties ;^* 
nor am I to attend to thofe confequences that have 
been mentioned, ^' that « if this is not a fdk cafe, 
** Mr. Pefchier is perjured j and Mr. Agier is per- 
" jured, &c, &c.** The true nature of the proceed- 
ing is, that they exhibit the hiftory of their cafe, and 
the proof they make of it ; and I am to decide upon 

that: 



* 



i 

I 
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Ihat.: if it fliould appear to be loaded with < irifur-^ CoN^woi 
mouniable difficulties, bow it^ may hit the charafter -— - — —r. 
•f this or that individual, is a confideration foreigit M800. 
to the • fabje£t ; I am to decide upon fa£):s, and not 
upon reputations* 

.. In the firft proof brought in, which very iinpei'^i 
U£t\j opened the origin of the buiinefs, it appeared^ 
that a fhip which had been fent from Copenhagenf 
bad found its way into a French^ port;' b^mg, as it 
was afierted, Oaptured by a French privateer; and 
that the^goods were immediately taken by the French^ 
government, and payed for by the prefent cargo. If 
I aiji right in my recoUedion, nothing appeared in ^ 
that proof, either refpeding the quality of the cargo 
or -the prc^erty, or the deftination to Anterka i on all 
thefe material points, that proof was totally filent) 
the property of that outward cargo, was undoubtedly 
a point very material to be proved ; for if this was a 
cargo, taken in payment for that, the owner of that 
cargo muft,^ prima facie ^ be taken to be the owneif 
of the prefent cargo : it was therefore, neceffary to 
determine that queftion. It now appears that the 
oittward xar^ confifted of faltpeire^ hempf and trarif 
going to America^ and, as it is now dated, not on the 
account -and riik of the prefent claimant, but on ac- 
count of other perfons refident in America; who 
would < therefore be, prima facie ^ owners of the pre- 
fent cargo, unl^s the former interefts ihould appear 
to be converted by competent, authority , and hande^ 
over to the. prefent claimant. The prefent claimant; 
before the. Court, is Mr. Pefehier^ of Copenhagen ; 
and his atteftadon dates, ^^ that in 1794, he received 
^ a letter from Mr. St. Jobn^ in America^ informing 
VOL. IK X *« him 
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The ^^ him of the high price of thefe articles in America^ 
CoNqpgKoa. «4 j^jj ordering the fliipment of a cargo for his ao* 
S'^'^Wi, u count; and that this letter iwas deftroyed by the 
^^ great fire which happened at Copenbagmm 1795/' 
This is the reafon given for the nooi-produftioa of 
that letter, a mofi: material letter, for ft lays the 
foundation of the whole cafe; I m^m of the truth, 
of the deftination of the £3rmer cargo to America^ 
whither it is afferted to have been going r-*-and ia a 
peculi^ manner, on the account of Mr. &• John of 
New Tork^ configned to (dber mercbanU of the ianie 
town; where Mr. Su Join himfelf was eftablifhed a9 
a merchant, s)nd was capable of receivuag it Himfelf, 
This drcuaaftance has furnHhed an obiervat^ on 
the part of the. claimant, that fuch a co9)ple2dfy, and 
V^ttltifdiQatioa of bauds, through which the uranf^Lc* 
tions waa jto paTs, gives it the appearanqe of a fair 
cafe; for, that if it were fraudulent, it would have 
been confined to as few a£lors as poflihie — At the 
^une time, there is this difficulty on the other fide ; 
that, if it is. a fair cafe, it is not eafy to (o&ceive 
why Mh &« Jubn ihould g6 fo £ar out of the oirdiaary 
{node of trade, a& to dire£t a confignment on his ac<r 
count, to another perfon in th? fame town, where he 
W)as ading as a merchant* It is not too much to iay, 
that there is a balance of difficulties on both fides, 
on the ground of fuppofition ; and therefore, leaving 
them both obt of the queftion, I can oidy obferve 
again, that it is to be lamented, ths^t this letter, which 
was the origin of the tranfadion, is not exhibited ; 
the reafon ^ven, is, that it was deftroyed by the fire 
' at Copenhagen ; at the fame time it cannot be, Ixut 
that an oziginal copy of that letter (if I may fo call 

it;. 
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it), muft be remaining in the copy book of Mr., Sf* The 

^obftj in America ; and indeed, it could hardly havg oyg^^Q*- 

been neceffary to yrm for a return from America^ xo -^"^i^f^ 

fupply (he proof defired ; for this, I think, muft have 

happened, that much fubfequent correfpondence muft 

have taken place j Mr. Pefchier muft have written tp 

inform Mr. Su John of the failing of this cargo ; and 

th^re muft have been other letters from 3u John^ or 

other merchants on his account, written to Mr. Fef-^ 

chievy in allufion to thefe original orders; and they 

might have been produced. Thefe would have been 

very fatisfaiftory to the Court, and would in a great 

meafure have fupplied the defed of the original order. 

But the fad is, that no fuch letters are produced ; 

and it is an obfervation, that very much affeds my 

mind, that no one letter /rc;w any merchants in 

America^ or to them from Mr. Pefchier^ is brought 

forward. 

It is faid, that there could be no reafon why Mr. 
Pefchier fhould ufe the name of an American mer- 
chant J as he would have a perfeft right to fend fuch 
a cargo as a neutral merchant, to America^ in his 
own name ; and it is true. But I think I can fee a 
reafon vhy, if it was intended to find its way by any 
pretended accident to France j it fhould go under an 
American charafter j becaufe, if it was the property 
of a Danijb fubje£):, it was particularly forbidden by 
the Danijh treaty, to carry fuch articles to an enemy's 
pprts. tloweyer, Mr. Pefchier^ s atteftation ftates, 
" ihs^t in March or April 1794, in purfuance of 
** thefe orders, he freighted the fhip, Chrijiianjhaven 
^^ of V Air. A^ier^ ^nd fhipped a cargo of hemp, iron, 
'^ SH|d fs^ltpetr^^ cqmilgned tp Murray and Barretj 

H % "of 
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The « of New Torky for the account and rifle of Mr. S/. 

Conqueror. , r'i» » 

y John; and lent a letter of adtice to the don- 

yaj-^ieth, ,, fignees/' iTow, ' this letter, if I am right, is the 
fame letter as was fent on board the veffel, becaufe, 
it does not appear, from any part of the account, 
that there was any other letter to Mr. 5/. Johtiy than 
that to the confignees ; and this is, in my opinion, 
a particular circumftance in the cafe : that having 
received an order for a valuable cargo, Mr. Pefchier 
fhould take no other notice of it, than by writing to 
the confignees on board the ftiip in which the cargo 
was going. The letter is to this eflfefl: : ^* By order, 
^* and for account and rifle of our common friend, Mr. 
" W. A. St. John, of New Tork, I have the honour of 

fending you by K Corran, the bill of lading, &c. 

and beg you will procure a gdod reception for this 

loading, and a£l according to the direftion of Mr. 

St. John refpefting it.** - This is all the information, 
as far as I can findf that Mr. Pefchier fent to Mr. St. 
John, in refpefl: to this cargo j a mere letter to the 
confignees, who were, as far as it appears, not privy 
to the orders. I cantiot help thinking, that this is 
a very naked circumftance, and not a very probable 
beginning to fuch a tranfaftion. The atteftation 
then goes on to ftate, " that no infurance was made, 
" as he had received no order to' that efFefl: ; and 
" therefore no document of that kind can be ex- 
" hibited." Now that fuch a cargo as this fliould 
be going acrofs the Atlantic^ and no infurance be 
made, is not very probable ; that it fliould be infured 
in America^ could fcarcely be, as Mr, Pefchier had 
not fent any information refpeding it ; but, if it was 
going for the French government, it is very intel- 
ligible, that they might (land their own infurers, and 

lo therefore 
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therefore that Mir. Pefchier mieht receive no inftruc- Th* 

— . CoNQUEftOR 

tion about it. . The atteftation fays, " that Mr. 1 

" Pefchier wrote np other letters than this, to Mr. ^"ti^T' 
^* Murray ;" none to Mr. 5/. John^ who had fent 
him a very urgent one, ftatihg the price of thefe 
articles, smd the good fpeculation that they afforded 
in the American market. In return for this letter, and 
thefe orders, he does not write one fyllable, to fay 
even, that the orders had beeij executed, or were in 
a way of being executed, though Mr. 5/. John had 
;aLttached fo * much importance to them. This, as 
far as I am able to judge, would be a very unnatural 
manner of tranfading fuch a bufinefs. Mr. Pefchier 
fays, ** he wrote no other letter to America^ becaufe 
** he heard the mafter had written, whom he had 
" intruded to write in cafe of need; and that the 
** faid mafter was an honeft man, particularly re- 
*' commended to him." It is to be obferved, that 
he is taken up in this bufinefs, very little above the 
capacity of a common carrier mafter; the veffel is 
not Mr. Pefchi'er^s ; he charters it, as he would have 
done any other veffel ; the mafter was not the con- 
fignee, but was to deliver the cargo to Murray ; then 
I cannot fee what truft was naturally in the courfe of 
trade repofed in him, more than in any other ordi- 
nary mafter. Mr. Pefchier fays, ^* that he had in- 
*' trufted him to correfpond with them in cafe of 
" need." In cafe of capture, it certainly was proper 
that he (hould write to the owners of the cargo; 
it is the duty of a mafter fo to do ; but I cannot un^ 
derftand, that he has authority to difpofe of the 
cargo, or to enter into new fpeculations for the 
owner. It is fcarcely poffible I think, for a man to 

X J have 
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Th& hav6 deviated mote from his infl:ru£tions, thah this 

— — : 1 man does : for how does he aft ? In cafe of accideiit 

i8oa ' he was to have witten to America^ with the hope of 
receiving inftrudions from thence; inftead of that, 
he enters into an agreement about the cargo, and 
Writes to Mr. Pefcbier on the fubjeft, although it was 
ik fpeculadon in which Mr. Pefcbier was Ao farther 
concerned. 

Mr. Pefcbier proceeds to ftate, " that the fliip, in 
** the profecution of her voyage, was forced down 
** to Dunkirk^ and taken and carried in by a French 
** privateer; and that he did not give the mafter 
** direftions in writing, becaufe^he was particularly 
^' Recommended to him as an honeft and faithful 
•* perfon.'* If any power was given to him over 
the cargo, it fliould have been prefcribed in written 
inftruftions ; and true it is, that the mafter iii* his 
proteft, fays, *' that he had been proceeding in his 
voyage according to written in(tru6libhs, given to 
him by the freighters (^).'* To account for this 
fort of contradidion, it is faid, that Mr. Agiety h» 
owner, and not the freighter, had given writteft ih-^ 
Itru£tions, and that he muft have alluded to theta. 
But I can hardly believe, that (at the mometit of th6 
produ&ion of thefe inftrudions), he fhould defcHbe 
them as given by his freighter and not by his owners. 



{a) ** It was ftated in the extraft from the Regifter of Rep6tti 
of Danj/h captains* made to the DaHi/t conful at Dunkirk^ Ma^ 4^ 
I794» That Cor ran had declared, &c. to have departed from 
Copenhagen, &c. with a loading of faltpetre, faemp» and iron^ def« 
tined for New Torkf int^ding to conform himfelf to the infirMons 
of his freigfiter, this dzj produce J the office of t&is confolite.*' 

Mr. 
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Mn Pefchier^^ affidavit ftates farther > " that on th6 The 
^* Ihip being taken and carried into Dunkirk^ the -^"^'^'*^^' 
*^ cargo was feized by the Erench government, and ^'^%^!'" 
•* payment was made by the brandies which were to 
^ be taken in at Brejl. That immediately on ht^ring 
** of the capture, he charged himfeif with the whole 
** care of this expedition, to fave his friend, who was 
^ at a diftahce, a mimber of troubles and inconve* 
^^ niencies^ and becaufe he could profecute the bufinefs 
with more ftrength and energy; and more efpecillly^ 
becaufe he had not, at the time of capture, had a 
convenient opportunity of drawing to the amount 
of the cargo on St. John, and feared that his bills 
Would be protefted, if the news of the capture 
** flioilld arrite before his bilk were accepted/*—- 
But, what reafon could there be, for entertaining 
any ftich apprehenfion, if he had the letter of orders 
by him ? At that time it could not have been deftroy- 
ed : — What Would have been the natural conduft ? 
tindoabtedly, that he fhould hive written to Mr. 
St. John, informing him of the capture and failure 
of that expedition ; and ftating his hope, to be able 
to execute the commiffion, with moiie fuccefs at 
another opportunity. But no fuch letter appears to 
have been written; — inftfcad of that conduft, which 
it was almoft imavoidably neceffary for him td purfue, 
Mr. Pefchier immediately charges himfeif privately 
with the whole concern* 

The acicount proceeds to ftate^ " that in Sept* i794, 
" Mr. Pefchier received the account of the ihipment 
** of the brandies ^frem the tnafta-, and alfo the 
** invoice and bill of lading of thie French fiiq)per8, 
<« dxtd idiitrfee waited in c^xpeaatioR of Ihe arrival of 

X 4 " the 
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The ** the faid cargo at Aliona ; that according to his ufual 
coKQPtnoR. jt cujdom, he had made no infurance ; and that he 
'Jan, i6th, cc {yojcjt has bectt informed^ and believes that the (hip 
** was driven hy bad weather into the port of Rotter* 
** dam^^ That is rather a fingular expreffion. The 
account given by the mafter is, " that being in 
^^ want of a cable, and the ihip leaking, he was 
^* induced to put into Rotterdam.^* To be driven 
into the port of Rottirdam^ confidering the (ituation 
' of that port, is not very intelligible ; an inland port 
very much up into the country. The mafter waits 
for no direftion^; but forthwith unlivers the cargo, 
and puts it into the hands of merchants at Rotterdam^ 
where it was prepared for the Englijh market ; after- 
wards put on board other vefTels, and fent to London. 
This is the account of the tranfaftion given, on the 
part of Mr. Pefchiefj to fupply the defefl: of the former 
evidence, in refpeft to the quality of the articles, 
and the deftination to Franc$ ; which are material 
points, and which I cannot help thinking, were at firft 
with a moft fedulous caution kept out of the fight of 
the Court. There was a delicacy and a referve about 
mentioning the nature pf the cargo, that very much 
inflamed the curiofity of thp Court; it is at laft exr 
tra£ted with fome difficulty, that that cargo was 
faltpetre^ hemp^ and iron ; it finds its way into France 
by one accident ; and the returned cargo finds its way 
into Holland by another. It is the misfortune of 
this ihip never to reach the haven where fhe lyould 
be. . ^ 

I am now called upon to confider the Gorrefpon- 
dence between the mafter and Mr, P^/cbier ; for as 
tP the pi^rfons in Jmricay}t does not^Appewr. jhat they 

received 
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received the leaft information from any one perfon* Th^ 

—Mr. Pe/chier'f^ySi that the matter had authority to — — - 

write to them ; but he does not appear to have writ* ^'"'g^. ' 
ten, nor does he even defcribe his cargo as going to 
America. • 

Then let us look at what muft be the teft of every 
trarifadion ; at what would have been the natural 
condud: of any perfon employed as the mafter of a 
veffel, with the care of a valuable cargo. It would 
undoubtedly have occurred to any perfon that it 
was his duty to write to the perfons in America^ and 
alfo to the fhipper in Europe. What would be the 
duty of the merchant Jhipper ? undoubtedly to write 
to the merchant in America; becaufe, although the 
expedition had failed, it was ftill his duty to give 
him an account of it, and ftate the meafures that 
he had taken to bear him harmlefs. Is it poflible, 
that as a diligent merchant and a faithful agent^ he 
fliould not be defirous of infprming his employer of 
the friendly interpofition that he had ufed to proted 
his intereJH:, on failure of the original expedition? 
Inftead of that, the merchant in America is left to 
the meagre correfpondence of the mafter, who had 
no authority to fay that this cargo was tak^n back 
by Mr. Pefchier. All that Mr. Pefchier doesi is to 
leave his friend in America to the correfpondence of 
this maft^er. 

The firft letter that I fliall obferve upon, is a let- 
ter from the mafter at Dunkirk to Mr. Pefchier of 
15th May 1794, informing him of the accident that 
the fliip had met with \ that his fliip was in the hands 
of the national guards :«-^" We have demanded per- 
miilion to proceed on our voyage, Which has been 

r^fufed 
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Tfae refufed by the commander ia chief of the marine { 
he fays, I muft apply to the commiilion of com* 
^'i8»ft** merce for redrefs ; and has ordered my whole cargo 
into requifition. I confequently mean to leave this 
place for Paris as foon as poflible, in order to make 
eyery neceflary application ; and if an opportiijoity 
offers, will advife you of the event. / Tnean to em^ 
ploy Mr. J. Swan^ who is now in Paris^ and with 
whom I have been long acquainted in AiAerica ; be- 
fides, I am informed he has great influence. 

The ftyle of this letter is not very natural, for a 
man under fuch circumftances ; that he fhould ap^ 
ply for redrefs is extremely natural ; but is it not 
equally natural, that he fhould defire to have fome 
inftrudion from Mr. Pefcbier^ in one cafe dr the 
other ? If the cargo (hould be returned, was it not 
nattihil that he ihould fay, I fliall purfue my voyage 
to America ; or if a tequifiiion was to be put on bts 
Cargo, or 2l prebenfiorii (as they fometimes phrafe it), 
and compenfation was to be made in money or hi 
goods; was it not natural that h^ fhould a& what 
he was to do widi one xx the other ? Inftead of that, 
meafures are immediately taken to. go to Parisy and 
employ Swatiy without aiking any advice, either as 
to the fuccefe or mifcarriage of his application. 

The next letter is of the 20th of June ;— ^* I have 
jufl: returned from Paris^ and after many ^plica« 
dolis, I have obtained promife of payment in Cognac 
braniHes, for my whole cargo put in requifition :, I 
bave propofed to accept half in fpecie and half m 
SmtrdBOUx wine ; but %eGie I could not get. oh any 
terms. I mean to proceed in the {hi|> or fend hier 
round to (Sbimntei aiul « foom as I ott get a fiate- 

ment 
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Blent tjf the btiimefs frbm the comtniffionei* of com^ the 
tn^rce, will give you a copy of the fame. I have °*^^**^ • 
eihpdWered. Meffrs. HenneJ/iy and Turner of Cagniac^ ^^Ig^f ' 
with whom I have been long acquainted^ to receive 
, part of the brandies, and have them prepared for flap- 
ping." 

It is true that the mailer was to ad fdr the beft^ 
and fo far he may appear to have done; but the 
dbje&ion is, that having the opportunity of donfUlt- 
ing the opinion of his employer, he never refeis to 
his advice. When a man is placed under heeeffity, 
he niuft adi: under neceffit^ ; biit when the neceffity 
is removed, he ftill ads with the fame ungoveHied 
imd uncdntrouled authority, never once afking Mr. 
^efcbkr what he was to do, for this American friend, 
nor odsce mentioning his nanie. 

The nett letter is of 24th Auguft^ from Gbaranth-^ 
^* I flattered myfelf, ere this titne, to have ha4 the 
pleafure of hearing fi-oih you hi ^nfwer to hiine lit 
I j^h Maf and 20th JnHei from Dunkirk^ ajld <^ £6th 
Mdmo £hom this place.'' And well might he be fur- 
l^riiied J for that Mr* Pefchier fliouM have fent a v^j. 
llUA)le fefergOi and have been ih danger of looflng it j 
and thit he fliould not have written, but have ted^ 
dn hi§ daris fot fix tfioriths togefther ; attd mdrfe dpe- 
ciill^ confideriftg France to be as deftitute of law as 
it hbs bedi for fome time paft ; ^d that the ms^^ 
had Aever fiiid >ltrhat be meant to dd with the brah^ 
dies, is a courfe of conduQ: fo irrecdncileable t6 any 
hdtion that I cM entertain of comihoh ntidt^iritile 
j|)hidence, th^ I dohfider it as tttt^rlf incobfift^nft 
tVith the feetihg of & r&I pi^{>rietor oft fiteh ah &c^ 
Tte im^r'^bea oft:»^*« t aifert yoti tte 

faid 
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The fisdd gentlemen have exerted themfelves, not only 

oNQUE&oK. j^ procuring for me brandies of the beft quality, bat 

^Tsoo ^* in getting coopers, &c. which are very difficult to be 

had here for private bufmefs, as almoil all workmen 

• and fmall veffels are employed on national account r 

and* as foon as I fettle my account here, and get a 

certificate from the agent national of this place> fay* 

ing the quantity of brandy I have received, and z 

note of the quantity that remains on your account, 

I will proceed from hence to Altona, where no doubi 

you will be better pleafed to have the brandies at 

that market than at Copenhagen at this feafon of the 

year." 

. Now, that the mailer fhould take it into his head 
to do this ; that he (hould diveft the American mer- 
chant of his intereft, and take on himfelf to fuppofe, 
that the property was to revert back to the account 
of Mr. Pefcbiery and talk of it as for the account of 
Mr. Pefchier ; that he fhould go before the conful of 
his own country and make oath, that it was for the 
account of Mr. Pefchier ^ when he muft have had 
every reafon to fuppofe it belonged to the merchant 
in America^ is utterly inconfiftent with any feir pro- 
bability of the good faith of the parties concerned. 

The matter goes on :— " Should I meet with con- 
trary winds I may perhaps go to Guernfey or Jerfej ; 
and although I have not your orders, if I am per- 
mitted, will endeavour to difpofe of part of my 
cargo there on your account.'* 

I have to bbferve, that this was not the l^ufinefs. of 
a day ; months and months elapfe, with abundant 
opportunity of intelligence ; and, as to what is thrown 
out, that jedoufies might exifl : what jealpufy cdul4 

exift 
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(ttift about the exporting a cargo of brandy to Altona^ 
fiiore than to any other port? It is impoflible that 
any fuch reafon could have operated to obftrufl: the 
correfpondence, in the manner in which it appears to 
have ftagnated between thefe parties. I now come to 
the correfpondence on the part of Mr. Pefchier. The 
laft letter df the mafter was. d^ated the 24th of Auguft. 
The firft Ifetter that Mr. Pefchier writes in anfwer 
to thofe which he had received, bears date of the 21ft 
Septentberiy^4.i--^^^ I have received three of your 
fevours, of 15th May^ 20th June^ and 2 2d uhimo, 
from Charante ; and note the contents : the latter 
covering a copy of the accounts you got fettled 
with the commiffion of commerce at Paris ; which 
fettlement I think you were fortunate in obtain* 
ingi Your other favour of the 26th July I have 
not received, I hope this will find you fafe ar- 
rived at Altona with the whole of your cargo^ 
and that yo.u have not put into Guernfey as you 
intended. I requeft you will have the cargo landed 
and nicely prepared, and fhip them on board an 
Englijh veffel for London : accompany them there 
yourfelf, and have them fold, and remit the pro- 
ceeds to Meffrs. Lubbert and Dumas in Hamburgh^ 
for my account." 

I cannot help thinking, that Mr. Pefchier has left 
his account of the correfpondence with the mafter in 
a very imperfeft ftate. This man is not his agent, 
but the mafter of another perfoh's veffel. The firft 
expedition was at an end ; on what foundation could 
Mr. Pefchier direft him to accompany the brandies 
to London ? If he had been his private agent, fuch an 

inftrudion 
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The Iiiftru£tion would have beea very natural ; \>^f^ ^qx:^ 
^^"'^^*' (idenog the mafter in' the light in which he is \i^ 
^^^ forward, a$ thp mafter of another perfon's vefelji haw 
is it CO be underftood, that Mr, Pefchier {hpuld dire^ 
^im to go in another veiTel, and accompany his gpoc^ 
to London ? He goes on :-— ^^ I will fettle with yoiHr 
pwner^ ai^d when I have the pleafure of feeing yc>M» 
I will thankfully fadsfy you for your Arid atten^qp 
|o my intereft. You will fee th^ the ^momit » 
mAured to London^ or order,, if fo to be dqne;,, ^i;^ 
ths)t the brandies are not ftroi\ger than the Lqn^^jf 
$^n4ar4« I am fo well fatjsfied with every part 
of your conduct i^ this troublefome bufin^% tla^ 
{ j^Qnot do better than leave the wl^ole to your 
management ; you will therefore a£t as you find moft 
advantageous to my intereft.'' 

An obfervation on this part is, that there is no 
inention of any agent in Landon ; but in another let- 
ter, written to the mafter at Rotterdam on the 7th 
of OSiober^ it appears, that Mr. Pefchier did dire^ 
him to apply to Meffrs. Wolff and Dorville : — ^* You 
will follow my advice of the 21ft ultimo, the fame ^ 
if you were at Altona ; and have only to obferve, 
unlefs you have already made choice of a hpi^, 
that you will apply tb my friends, Wdff and DorvUhj 
who hjave my whole confidence, and will chearfully 
ferve you/' So that, though the mafter was tp.cojpie 
to London^ where he would be in need of the ai&ft- 
ance of a houfe, it is not till this late period that k 
occurs to Mr. Pefchier. 

This letter was written to the n^er ^i Roffit' 
danif into whiich port^ it ^ppears^ he had bfep dxtveok $ 

and 
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and where^ it appears, he had himfelf come to the The 
refolution of fending the brandies to London^ without *"'^'^'*^^' 
tile diredion of Mr. Befchier ; and it is on the 26th '^Boo^' 
of September that he writes to Mr. Pefcbier^ in- 
£)rming him of the accidents that had carried him 
tiiitfaer, in thefe terms:—"*' No doubt, ere this, 
you expe&ed me ?x Altona; but a multiplicity of 
dtfiippointments and delays had kept me fo long 
at Cbarante ; and I am forry to inform you we are 
ijriven into this place very leaky, with lofs of fails, 
a cable, and anchor; and mud have my cargo 
ait laken out, before I can repair. I am afraid the 
(ealbn will be far advanced before the neceffiuy re- 
"p&fs can be done; confequently, I have engaged a 
warehoufe for the brandy ; and^ was it not for the 
fituation of affairs at prefent in this country, a good 
price might be obtained for part : under thefe . cir- 
cumilances, I am of opinion, it would be a good plan, 
to fend fome to the Englijb market, as, by the laft 
accodnts, the prices of good brandy are very high.r— 
Should I refolve on tbis^ I find it will be necelTary to 
have them pr^ared exactly at the flrength admitted 
mto that country ; nor will fmall cafks, I am inform- 
ed, he allowed to be imported. I have taken the 
affiflance of my frLends, Rocquette^ Elziviere and Co. 
of this place, who have engaged to do the bufinefs 
for one-half per cent, exdufive of duties, cooperage, 
&c. and to ufe tbeir beft to give me difpatch.'^ 

Is this fuch a letter as a man would write to the 
owner of his car^ ? bo time, no day mentioned when 
the accident happened. Certam it is, that he had 
))een in Rotterdam fome daysj he had been landing 
his cargo and fpeculating on the flate of commerce 
^ there: 
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there : he fays, " a good price . may be had for a 
part of it here." Is it not natural that a trufty 
perfon, meeting with this accident, ihould write 
immediately, and ftate the time when the accident 
happened ? Inftead of that, he writer, " I find a 
good price may be obtained in the London market } 
fliould I refolve on that, it will be necefTary ta have 
them repaired here/* Was Holland in fuch a ftafie^ 
that the mafter could receive no inftrudions from 
Mn Pefchier? Is this the ftyle of a man foliciting 
inftruftion ? on the contrary, it is the ftyle of a man 
ading with uncontrouled authority, as if the prdf 
perty belonged to himfelf. " Should I refolve on this, 
&c/' — " I have applied to my friends R. and—-, who 
have undertaken it, &c.'* Is a carrier-mafter to make 
this eleftion, without reference to his employer ? or 
IS Mr. Pefcbier^ who is a man of large and fpreading 
concerns over Europe^ without any correfpondent at 
Rotterdam ? or is it for the mafter to take upon him* 
felf to make choice of agents, without a ref^erence to 
his employer, in refpeft to the care and judgment of 
the perfon employed ? On the 1 4th of Odober the 
mafter writes again to Mr- Pefchier^ and fays,—* 
" Your efteemed favour of the 21ft ult. for the firft 
time, came this day to hand: I am happy that my 
condudt has procured your approbation.'* —-I may be 
wrong, but I proteft it appears to . me that his con* 
^mQl had been diredly fuch as could not meet with 
approbation. In the fame letter the mafter lays, f ^ that 
** Rocquette and Co. had recommended him to Vandyke 
and Co." and in anfwer, Mr. Pefchier fays in his 
letter of 21ft December y <^ that he hears his brandies^ 
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in the hands of Vandyke, are fei^ed in £ngland,*^ and The 

direfts the mafter to go to London immediately, to _ X 

endeavour to obtain reftitution, but recommends •^^Sod^*'' 
Jr<?^and Dorville; hut ftill the appointment of the 
mafter prevails. The mafter had written on 2 2d 
OStober : — "I alfo bbferve you wifli Meffrs. Wolff 
and Dorville t.o have the bufinefs, to which I would 
gladly comply, had we not already given the whole ^ 

management to Mr. Vandyke and Mr. Broomfield^ who 
have orders; to remit two-thirds of the value, or 
honour draft to that amount, on your account.'^ 
And, notwithftanding the direftion of Mr. Pefchier^ 
in his letter of 21ft December ^ the bufinefs remains 
in the hands in which the mafter had chofen to 
place it. is not this a feature of a moft extraordi- 
nary nature, that a merchant fhould acquiefce in the 
adoption of an agent, utterly unknown to him, 
and obtruded on him by the officioufnefs of this vo- 
lunteer agent in Holland? 

Looking at the whole of this cafe, I find fo many 
improbabilities attending it, in every part, that I 
cannot compel my mind to a belief the property 
is as claimed ; and, adverting carefully to the nature . 
of the feizure, (which I have faid ought to entitle 
the parties ro every favourable confideration), I muft 
"ftill think, that the proof does in no degree corre- 
fpond with the claim. The confequence will be, 
that this cargo muft be pronounced fubjefl: to con- 
demnation; ' 
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Cafe of domicil 
— ^refpeding the 
national cha- 
t»Sttv of a part- 
ner in an Ameri' 
tan houfe, rejid- 
ing for a con- 
fiderable time in 
the enemy's 
countries— His 
property con- 
iidered as the 
property of an 
enemy. Con- 
demned. 



THE HARMONY, Bool Mafter. 

rpHis was one of feveral American veffels in which a 
claim had been referved for part of the cargo^ 
on farther proof to be made of the national charafter 
of G. W.-Murray^ who appeared in the original cafg, 
as a partner of a houfe of trade in America^ but per- 
fonally refident in France ; reftitution had been de- 
creed in the feveral claims to the houfe of trade 10 
America^ with a refervation of the ihare of this ,part- 
ner. — The cafe was argued on this day, and againj^ 
on produdion of further affidavits at feveral .times. 

Judgment — pronounced November 19th, 1800. 

Sir W. Scott. — This is a queftion which arifes on fe- 
veral parcels of property claimed on behalf of G. W. 
Murray;, and it is in all of them a queftion of refidaice 
or domicil, which I have often" had occafion to obferve, 
is in itfelf a queftion of confiderable difficulty, depend- 
ing on a great variety of circumftanc^s, hardly ca- 
pable of being defined by any general precife rules : 
The adive fpirit of conimerce now abroad in the 
world, ftill farther increafes this difficulty by in- 
creafing the variety of local fituations, in which the 
fame individual is to be found at no great diftance 
of time; and by that fort of extended circulation^ 
if I may fo call it, by. which the fame tranfa£tion 
communicajtes with different countries, as in the pre- 
fent cafes, in which the fame trading adventures have 
their origin {perhaps^ in America^ travel to Fram^ 
from France to England^' from England back to Ame^ 
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rica again, without enabling us to ai&gn accufttely The 
the exaft legal effeft of the local character of every — — - 
particular portion of this divided tranfaftion. ''^TioQ. ' 

In deciding fuch cafes, the neceflary freedom of 
commerce impofes likewife the duty of a particular 
attention and delicacy ; and UtiGt principle of law 
muft not be preffed too eagerly againft it j and I have 
before had occafion to remark, that the particular 
•iituation of America^ in refpeft to diftance, feems • 
itill more particularly to entitle the merchants' of that 
country to fome favourable diftindions. They live 
at a great diftance from Europe ; they have not the 
fame open and ready and conftant correfpondence with 
individuals of the feveral nations of Europe^ that thefe 
perfons have with each other; they are on that very 
account more likely to have their mercantile confi- 
dence in Europe abufed, and therefore to have more 
frequent calls for a perfonal attendance to their own 
concerns ; and it is to be expedted that when the ne»- . 
ceflity of their aflFairs calls them acrofs the AtlantUj 
they (hould make rather a longer ftay in the coun- 
try where they are called, than foreign merchants 
V9ho ftep from a neighbouring country in Europe^ to 
which every day offers a convenient opportunity of 
return. 

In coniidering this particular cafe, it may not be 
* improper to remark, that circumftances occur in the 
evidence that addrefs themfelves forcibly to private 
commiferation, remarking, however, at the fame 
Ciikie, that public duty can allow only a very limited 
efi[e£t to fuch confiderations, and ftill lefs to another 
> that has been preffed upon me, that the money, if 
reftored, is to go in payment of debts due to Britijh 

Y a creditors. 
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HARMONr <^^^<^i' froni the bankrupt eftate of tliis unfbrtff^ 

* nate periba. My buflnefs is to inquire if?hether he 

18^. is entitled to recover it, without regard to the pro^ 

babi^ application of it, if it finds its way again mto 

bk pofle0ion. 

Of the few principles that can be laid down gene- 
rally, I may venture to hold, that time is the grand 
ingredient in conftituting domiciL I think thai 
hardly enough is attributed to its efFe£ts ; in moft 
cafes it is unavoidably conclufive j it is'' not un* 
frequently faid, that if a perfon comes only f(tf 
a fpecial purpofe,^ thai fhall not fix a domiciK 
. This is not to be taken in an unqualified la- 
titude, and without fome refpeft had to the time 
which fuch a purpofe may or Ihall occupy ; for if 
the purpofe be of a nature that may^ probably^ or 
does a£iually detain the perfon for a gr^ length of 
time, I cannot but think that a general refidence 
'-might grow upon the fpecial purpofe. A fpecial 
purpofe may lead a man to a country, where it fliaU 
detain him the whole of his life. A man comes here 
to follow a law fuit \ it may happen, and indeed is 
often ufed as a ground of vulgar and unfounded re- 
proach, (unfounded as matter of jud reproach though 
the fafl: may be true), on the laws of this country, that 
it may hft as long as himfelf : Some fuits are famous 
in our juridical hiftory for having even outlived ge- 
nerations of fuitors. I cannot but think that againft 
fiich a long refidence, the plea of an original fpecial 
purpofe could not be averred ; it muft be inferred ia 
fttch a cafe, that other purpofes forced themfelves 
upon him and mixed themfelves with his origii^ 
defign, and imprefled xipon him the chara&er of the 

cotyitry 
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couiitry vfhere he refided. Suppofe a man comes 
into a belligerent country at or before the be*- 
ginning of a war ; it is certainly reafonable not to 
bind him too foon to an acquired character, and to 
allow him a fair time to difengage himfelf ; but if he 
continues to refide during a good part of the war, 
contributing, by payment of taxes, and other means, 
to the ftrength of that country, I am of opinion^ 
that he could not plead his fpecial purpofe with any 
eSe& againfl: the rights of hoflility. If he could, 
there would be no fufficient guard againfl the fraud and 
abufes of mafked, pretended, original, and fole pur« 
pofes of a long continued refidence. There is a time 
which will eflop fuch a plea ; no rule can fix the time 
a priori J but fuch a time there muji be. 

In proof of the elEcacy of mere time, it is not im- 
pertinent to remark, that the fame quantity of bufi« 
nefs, which would not fix a domicil in a certain fpace 
of time, would neverthelefs have that effed, if diftri- 
buted over a larger fpace of time. Suppofe an 
American comes to ^uropey with fix contemporary 
cargoes, of which he had the prefent care and 
management, meaning to return to America im* 
mediately; they would form a different cafe from 
that, of the fame American^ coming to any particular 
country of Europe, with one cargo, and fixing him* 
felf there, to receive five remaining cargoes, one in 
each year fucceilively. I repeat, that timo is the 
great agent in this matter ; it is to be taken in a com« 
pcHind ratio^ of the time and the occupation, with 
^m great preponderance on the article of time : be the 
occypation what it may, it cannot happen, but with 

¥3 few 
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The few exceptions, that mere length of time fliall not 
.>■ conftitute a domicU, 

j8og. The fads of this cafe are, that three parts of the 

property claimed on the^part of the houfe of trade of 
Murrays and Wheaton in America^ have been reftored : 
and the prefent queftion arifes on the (hare of Mr. 
G* W. Murray, in refpeft to his national charadlen 
A queftion has been made as to his original American 
charafter ; and it has been contended that he is to 
be confidered as a Britijh fubjeft, trading with France 
in violation of his allegiance : but I think the fads 
hardly bring him within the reach of this principle. 
By the affidavits, it appears, that being born in Eng^ 
land, he went out very early, deftined to fettle in 
America in his childhood ; the intention having been 
fully entertained and decided, at the time of the 
declaration of independaice, and nothing bat his 
extreme youth, or rather childhood, having prevented 
his migration-^ — This is fufEciently proved : He went 
out in 1784; and I (hould hold that he was equitably 
entitled to the American charader. The only queftion 
will be, whether he is not to be deemed to have 
acquired and fuperadded a French charaSer fince 
that time 5 and this queftion muft be determined by 
the affidavits brought in, and by the letters which 
were on board the fhip, and which are fuppofed to 
difclofe fufEciently the real defigns and conduct of 
the party. 

The firft affidavit of Mr* J. Murray, the brother 

©f the claimant, annexed to the claim 27th July 

1795 J ftates-T-" That Mr. G. Murray is not at 

this time in America; that he cam6 to Europe 

JiroMi iV^ Tork in January 1794, as fupercargo, 

W 
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in a Teffel belonging to the deponent's hoiife, 
and fold the cargo of the faid veffel in Franfe^ 
and fome time between April and Jun^ i794j came 
to^ England on bufinefs of their faid houfe ; and from 
thence, fome time afterwards, proceeded to Hamburgh; 
and from thence, in Auguji or September^ to Paris^ 
and other parts of France^ where the interefts of the 
faid houfe detained him undl May laft [1795], when 
he came again to England^ and has gone again to 
France J not long fmce ; and has by this time pro- 
bably left France for Hamburgh^ where the interefts 
of himfelf and the houfe of R. Murray and Co. 
have called him." 

In that afEdavit there was no negation of an in- 
tention of returning to refide in France ; therefore 
the property could not be reftored. A fecond affi- 
davit was. then exhibited of Mr. J. Murray ^ 19th 
Auguji 1795, negativing fuch an intention, and ftat- 
ing, " that the faid G. W. Murray has not at this 
time, as the deponent verily believes, n©r ever had, 
any intention of refiding or making his domicil in 
France^ nor in any part of Europe : that the faid G. 
W. Mutray^ who is the deponent^s brother, has been 
married in the United States, and has one child now 
there, and that when he came to Europe^ early in 
lafl year, he did not expefl to be abfent from home 
more than fix months ; but that their faid houfe of 
Robert Murray and Co, of l>(ew Tork having made 
feveral fhipments to France^ the fai4 G. W. Mur^ 
rayy on account of the didurbed and critical fituation 
of commerce, thought if advifeable to comply with 
the requefl of his faid houfe, to flay fome time longer 
in Europe^ in order to haflen the fale of the afore- 

V 4 faid 
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Thts faid cargoes ; and to endeayourto cldfe the account 
reipefting them; and, that the almoft total ftagna^ 



x8oa'*^' tion of all mercantile bufinefs in France^ has pre* 
vented a fale being made of the merchandize whicli 
is there, belonging to their faid houfe ; and the faid 
(?• W^ Murray did often, while in England laft May^ 
exprefs to the deponent his defire and expeftation of 
returning to his family in America^ in the courfe of 
the enfuing month of September ; but he is prevent^ 
now from doing the fame, not having been able to. 
clofe, in France^ the affairs of the faid Robert Mw^ 
ray and Co. ; the expediting of which is the fde 
caufe of his being there ; and that fo far from his 
-being, fettled or domiciled in that country, he pays 
the merchants refident there the ufual commiffion 
for tranfafting bufinefs of his faid partners: tb?tf 
. he well knows it to be the abfolute determination of 
his faid brother, as fpeedily as poflible, to return to 
his refidence in the United States ; but that he, as 
well as tha deponent, on account of the critical fitu- 
ation of their property in Europe^ confider it their 
duty to their partners to be ftill longer abfent from 
America) but that as foon as the fales of their faid 
property are clofed, and the proceeds received, it is 
their intention immediately to return home to the 
XJnited States. 

This matter being left in rather an und^terminafte 
ftate, jis to the time of the return, on the a i ft: Au^. 
a third affidavit is brought in, in which Mr. J. V. 
Murray, '^ referring to his affidavits of the 27'th July 
and 1 9th Auguji inftant, made oath, that as to the 
probability of George William Murray^% having gone 
^p U(^niburgb^ ^ ft^ted ux hi$ af^i^yit of the 27th pf 

July^ 
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Jitfy^ bis aflertion was cming to information which he The 

recdved a few days prior thereto, that fuch a ftep was -^ 

neceflary for promoting the intereft of their houfe : ^^00.* * 
that he now knows that the faid George William Mur* 
ray found it afterwards to be of more importance to 
the ihipments, that his faid houfe had made for him^ 
to ftay fome time longer in France ; and that he did 
not conceive that his aforefaid aflertion had a relation 
tOj or was contradidory to the wifli exprefled by the 
&id George William Murray in May - laft, to return 
home in September j^ as he had found it impra£ticabla 
fb to do (for the reafon dated in this deponent's 
affidavit of the 19th inftant), before he had any 
thoughts of going to Hamburgh; which laft circum- 
ftance was mentioned by the deponent, merely to fl)ew 
that his faid brother was not domiciled in France : 
and he farther exprefsly fays, that the ftay pf his faid 
toother in France at this time is merely on account 
of the cargoes which had been tranfmitted before ; 
namely, on the fole account of tbofe cargoes which 
his aforefaid houfe had (hipped, and which had arrived 
prior to the date of his firft affidavit of the ^7th of 
July : that fo foon as the aforefaid cargoes are fold, 
and the proceeds received, his faid brother will leave 
France^ and will not ftay a day longer on account of 
any other that may be ihipped or arrive, or on any 
other account whatever.*' On the 26th of Auguji^ 
Mr. George William Murray himfelf appears, and 
inake$ an affidavit, conformable to thofe made by his 
brother, and ftating, ^^ that he arrived on Saturday 
evening laft in England from France^ where he had 
been, as ftated in tiie affidavits of his brother James 
y^dmiine Murray^ far the pnrpofe of expediting the 

falea 
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„ 1^ fales of fliipments, that had been made by thdr faid 

r— - boufe, as exprefled in the faid affidavits ; and having 

^i^ perufed the faid affidavits, dated the a7th July laft, 
the 19th and 2 ifi Augu^ inftant, he faith, that the 
contents of the faid. affidavits are juft ^nd true, and 
that his ftay in France^ as mentioned in his brother's 
affidavits, was merely on account of the* cargoes 
which had been tranfmitted before, via. on thefole 
account of ihofe cargoes which his houfe had ihipped 
from America for France^ and which had arriv^ prioK 
to the ayth of July laft, being the date of his bro* 
ther's firft affidavit : that he has no other bufineis or 
concerns to detain him in EuropCy but the fettlement 
of the faid affairs, viz, the prior fhipments depofed 
to by his brother; th^t fhould even the* faid fettle* 
ment not be accomplifhed in a (hort time, viz. within 
two, or at the utmoft, three months, he mud leave 
them in their prefent ftate, in order to embark for the 
United States, where his prefence is abfolutely ne- 
ceffary,- for the intereft of his faid houfe." Nothing 
appears here to fhew that it was his decided intention 
to remain in America. 

, On the 6th of Odober 1 795, Mr. G. Murray made 
another affidavit, which dates, <^ That early in the 
laft year, he came from New Tork to Europe; that 
he had not at that time, nor has he ever had, or 
now has, any intendon of refiding, or making 
his domicil in any part of Europe; that he has 
been married in the United States, and has one 
child now there ; that this deponent came to Europe 
as fupercargo of the brig Peggy^ belonging to his 
faid houfe, and did not exped to be abfent from 
.home, longer than the difpofal of the faid cargo 
-r ^ required) 
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required ; biit being unable to get paid for the faid Thet 
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cargo, he, in the month of May^ quitted France^ 
and came to England^ and afterwards went to ^"ji^f^ 
Hamburgh^ and again returned to France in the 
month of S^/^OT^^r, 'to endeavour to obtain pay^' 
ment for the faid cargo; that during his ftay there 
for that purpofe, two other cargoes, the one oa 
board the Mary jinn, and the other on board the 
Six Brothers J the property of his faid houfe, ar- 
rived at Baurdeauxj corifigned to Lubberi and Co., 
and at the requefl: of the faid houfe, and on ac- 
count . of the difturbed and critical fituation of 
affairs in France^ was induced to prolong his ftay 
there, to expedite the fale of the faid cargoes, by ^ 
the faid Lubberi and Co., (who were to be paid a 
commiflion on the faid fale,) and to clofe the ac« 
counts refpefting the fame. That the houfe in 
America^ fuppofing the deponent might be de-^ 
tained in France on the aforefaid concerns, until 
the arrival of fome of their fubfequent fhipments, 
thought it prudent, left their former agents might 
not be in a refponfible fituation, on account of 
the fluftuating ftate of affairs in France^ to confign 
the faid cargoes to the order of this deponent, or to 
his affigns ; the faid houfe prefuming, that if this 
deponent had quitted France^ he would have left 
an authority with fome refpeftable houfe, for the 
receiving and difpofing of the faid cargoes.*'— That 
he had fixed various times for quittmg France^ and 
returning to America^ . might be ; but as to any 
purpofe of coming to England^ not created by the 
rapture of the cargoes, he fa^ys nothing ; that he 
would have o;herwife come^ is not at all exprefled iii^ 
. or 
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or to be mferre4 ^^^ ^^^ affidaTits. HoiKwrer^ he 
avers fully, his intention of retunuHg XojAmemaf 
diere is not the leafl intimation given of any inten* 
tion of returning back again to France ; and any on^ 
would fuppofe, that he had thrown up the bufincfe of 
thefe two cargoes, and was fully bent on making his 
final fettlement in America^ without cafting an eyct 
back to France. 

The letters that were found, however, on board 
one of the fhips, the Jefferfon^ ex{»refs fomewhat ol 
a different purpofe } and ftate, that it was necdiary( 
£or one of the partners to refide in France for fome 
time. The cafe which thefe letters rather intimate 
than difclofe, is, that the two brothers, James and 
G. W. Murray J were to come to Europe j to be diffe* 
rently diftributed in England and in France^ to con» 
dod: the affiairs of their houfe; when I fay this, I 
ipeak rather of the intemion and wifli of the part- 
ners in Amerka^ as it appears in their correfpojidenc^i 
for die letters are all from them ; there is not on^ 
letter introduced from either of the Murrays in Europe ^ 
and therefore, it is open to an obfervation on ^^ 
fide, that the Murrays in Europe poffibly might not 
concur in this intention; as it is on the other, that 
It is highly improbable, that fuch a plan fhould be fe 
ftrongiy in the contemplatbn of the partners in 
America, and that they {hould be writing to thefe 
gentlemen on the profped: of a conftant refidence lA 
Europey without any privity and concurrence on thtfr 
part, and whilft they were intending a fpeedy return td 
America. Now, fuppofmg this to have been ibe cafe^ 
and that there was an imeniion on die part 4df Mf* 

G^ Murray f of fixing Ik td&deiice ia Franee^ ifi ^ 

i ; . . fame 
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feme manner as Mr. J. Murray has refided here in 
Great Britain, 1 cannot accede to what has been ad« 
iranced in argument, that it would not fix on ^her 
of them, a French or Britijh charader. If a houfe 
of tr^e fends a partner to France j with an intention 
even of not mixing in any other trade, than the 
bufinefs of that houfe ; yet I tbink^ that fuch a cir« 
cumftance connected with a permanent refidence in 
France^ would imprefs a national charafter upon 
him. It appears that Mr. J. Murray^ the brother 
ftationed here, on the lame fort of footing, has 
been confidered by the common law of this 
country, as a Britijh trader, fubjeft to the bank- 
nipt laws of this kingdom ; and as fuch, a conr 
miflion of bankruptcy has iiTued againft him ; and 
on the feme reafoning, if Mr. G. Murray has been 
refident in France, during the greater part of the 
war, conducing the bufinefs of his houfe, receiv- 
ing cargoes, and difpofing of cargoes, and giving 
accounts of the markets in France, and diredmg 
mercantile adventures there ; it is, in my apprehen- 
(ion, impoffible not to confider him as a refident 
trader of that country. 

Amongft the letters, there are many, which it 
wilJ not be neceflary for me to go through : it wiH 
be fuf&cient to ftate, that they all concur in expreffing 
a general expe6btion, that thefe perfons would be re- 
fident in Europe. The expreffions are various in the 
different letters \ but they all concur in pointing to 
the purpofe of a general, and continued commercial 
agency in Europe. In xki^ Jefferfon, they write, •* we 
" draw on ymr capital in Eur ope ^^ fpeaking of it as 
if it were a diftinft iftablilhment ; and there are 
befides feveral pa0ages to the fame effect. ^' It will 

** enable 
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Tht **• enable us to fcMrm fomc plan for our next imier\ 
** operation** — ** Advice refpeiling contrads with 






^xjo^^* " go^^rnment ; — and a recommendatioa to furchafe 

prize Jhip** — "We may look forward ioztime^ 
not very remote^ when the genius of liberty will 
*' bear down all its opponents, and create a cruih in 
*' commercial Europe^ never before experienced. In 
^^fuch an events we are better drcumftanced than 
" moft others ; as every thing, being under ymar 
** immediate direSlion^ will prove a great fecurity/* — 
*^ Other friends hope to be benefited by your fuccefs 
." and induftry in Europe ;* all Ihewing, on the part 
.of thwi in America^ a ilrong expedation, either 
that. Mr. G. Murray would be long refident ui France^ 
or that he would have made provifion for the difpatch 
of their bufinefs there. - — At the fame time, it is not 
to be denied, that there are fome paiTages which in- 
timate a defigned return to ^America* There is^ a paf- 
fage in a letter from Mr. R. Murray ^ to his brother 
George^ (dated iVm^ Tork^ March 27, 1795,) alluding 
to the fettlemeut of affairs : " I mean to take up our 
^' books, to get in forwardnefs the objed; of a 
** general fettlement, which we all wifli to have 
** effefted foon after your return:'* and there is a 
reference, likewife, to domeftic incidents: one (fu£« 
ficiently affeding) with refped to his favourite in- 
fant child, expreffing a hope, ^^ that he would be 
/' able to articulate, and bid his father a welcome on 
<« his return.*' Thefe are reprefented as inconfifent 
with th^ view which I am difpofed to take of his iiw 
tention; — but by no means*— « I think it is perfeftly 
clear that Mr. G. Murray meant to go to America; and 
Jie is entitled to the full benefit of that hSu Thentit^ 

fortune 
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{brtuae is, it k equally clear, that he inti&nded to re- The 

turn again to Europe^ and, with that intention .....^- S^ 

pointed particularly to Frana : — I do not fay, that a ^'2tet**** 
return to France for a (hort fpace of time, would have: 
affe&ed him^; but it muft depend on the time, and on 
the nature of his r^fidence, after the return, whether 
it will have that eifed or not ; becaufe, if it fliould 
appear that he went to America, merely for a fhprt 
time, and then returned to France ; it can hardly be 
Gonfidered as a legal interruption of his refidence in 
France; his return will conned itfelf with the former 
refidence, and it mud be taken altogether, as con- 
ftituting in law, a continuation of the general reiid* 
ence in France. The fad is, as it appears from the 
affidavits of Mr, Charles Murray, (another bro- 
dier#of the claimant,) 5th Juiy 1799, and 30th 
'October 1800, (for Mr. G. M^rr^^y has not thought 
proper to give us any information,) that he 
returned to France in June 1796 ; and that he ftaid 
there at leaft, till Auguji 1800; the entire fpace of 
four years and more, — Perhaps it would not be too 
much to fay, that there is no definite fatisfadory proof, 
that he has, even at this moment, quitted France ; 
his own letter, dated Bourdeauxj 2 2d of Augu/i, which 
has been brought in, ftates, ^^ that he had . taken his 
paflage on board the Franklin ;'* and another lettei: * 
not from himfelf, but from Mr. Barnet of Bourdeaux, 
dated Auguji 27th, to Mr. Charles Murray, fays, 
^^ that he had embarked, and was to fail td-morrow ;'' 
and there his hiftory ends* no proof whatever . 
being oflfered that that fhip carrying Mr. Murray did 
fail. I have no evidence beyond the letter, purporting 
to be the letter of >si French merchant, that he bad 

taken 
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tfll^en hn psLfiage jn a veffst^ wtnel^ was lb ex|ie€letf'tb 
fii9« ^' .. • ^ ' >'--.* 

3^3^* This b the whole irwdenee, eaccepAig the'ba!«f 
of Mr. CMurtajfj •» that^ he is idually gbne*,^- %rf9 
w'hen I recoHed: that Mr. 0. Murray^ in an (^) aff^r^ 
made January 4©th, 1800, \fuppofed him to ti€* al 
Hamburgh or Sweden, in Januafj^ and ready tc^'^BSs 
paa't for Ameriea ; and that fix months rftef this^;lffig 
captors find in a papef on board' ^h«^ Oiehriffi^i-'^'icm 
figned by him, March 1800, that fed ^vas 4e h f a lfflSW 
In France at that time^ giving all credk'^ild)- tBS fm 
cerity of Mr. C. Murraf^ depofition, -I ^aShbt talS 

•^^ ^ — ^ r , -. "..:i Vffi ^ 

jr (4} ^ Th«t in the month of OSoher M, he i«c^iv>«d i^fVAS 

*\ from the faid George William Murray, w\^q W^^AtSP^ i^iibnA 

(t hurghf informing him of his arrival the re;,, an^ expreSx^g ^^'%< 

<* tention of writing again foon ; which letter, this deponent doI^» 

^ ** not now annex hereto, as it relates to private concenrs, wfjolfr 

M un<;onnedbed wii?h this, or any other caufe-'in* this 6burf,^fr 

«« whi^i the fwd George WilUam Murray ^i^ iateftibdilliutj^ltf' 

<< cafe the co\^t. ^uld re%uk« it« thkr^poneat ^:V^ll|ing[r;lfi 

*< {iatisfy it as to the place and time, of the date of faid J^Ucr. 

** That (ince the receipt of the faid letter, he has not further heard 

« from tht^ i2:i&'Get)fge^ WilUam Mutrd^; but by a letf^r he'w- 

«f ofttved fooD after from JamepValeihiine Murray, he'menttbns* 

« the expectation of the f«ad Crr«r;# H^illmmMnrm^^fnoktedkligi 

t ^' to Sweden, And in another letter received a few dQyft:i||ce jftjt 

«< this deponent, from the faid James Falentinfi Murray^ dat^ 

** 3d of December laft, he informs this deponent, that it was 

**' probable the faid George Wiiliam Murray would now Ihortly 

'< return to Amenca^ and this deponent, from thefe circumftances^ 

.^< and well kaowiflg the anxiety of hit brother, thgi f aitf tSorjs^ 

*^ JVilUam Murray , to return to his wife the firft momffat in which 

^ circumffiances would admit of it, is induc^ 16 If^lj^, |ha^?tl>e 

^ faid George William Murray, if he has^not aliVfHly^-'^Htae^ 

f* Suropc for America^ is now on the very ppj|9t of .fo'doiog^!^? ^ 

. . .3 i -i ' it 
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it » a h& clearly proved that he is gone to ^fneriea^ t%» 
much U& to remain there ; — takmg it however moft ^ 

hYOwablyj that he has a&ually withdrawn himfelf ^^Sto^ 
an 1 80O9 there is a fad of reiidence from June 1 796, 
to Ai^uji 180O9 (above four years), conneded with 
a refidence of above a year foefcMV his return to 
America; and that return, accompanied with a 
purpofe of coming back to Europe^ that remains tp 
ke exfJained. «*<^ Whether any explanation could ba 
given of Aich a refidence fo long continued, is, upon 
the principles laid down, fomewhat queftionable to 
me. Time, I have faid, is a great agent m thefe 
matters, and I fhould have been glad to have heard 
any inftance quoted, on the part of Mr. Murray^ in 
which a refidence of four years, conneded with a 
former refidence, and which I muft confider as a 
legal uninterrupted refidence, was deemed capable 
of any explanation. But fuppofing it to be fo, it 
muft at leaft be required, that the explanation be 
firft, clear and fatisf^dory in itfelf ; aiid fecondfy, 
fupported in a fatisfaftory manner* What is the ex- 
planation of this refidence? The great "point to be 
explained, will be the employment of that long con«* 
tinued refidence : ^-« Was it a refidence utterly uncon« 
neded with any mercantile operations at that period ? 
The affidavit of Mr. Charles Murray ^ 5th July 1 799 
(#)9 ftates, that his brother went to America in 

(«) Affidhvk ^ which Charks Murray, referring to eon# 

.«cdhtmt with his Ibrother in Septmher 1795, ^^Y*' *^ "^^^^ 

f 6«MX-# im&am Mtirray'u ftatement wai, that although tb^ 

vo%. at. ' %' «f iaurefts 
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.> .Th« ..' I795f to 'conduQ- foH* - '^peftftfohs • whith xhfiihi^ 

l-rtir-°-— ^ pKce'of markets fiiggefted, aftd wkh lK)pe8 otiter 

^^Sbcf"^' turning 



:^ interefU of his boulis we!«» at that mopnent, foxnevvbat /nj^red 
.^^ by the capture and detention of feveral of .their o^vgo^l^f by 
«* Britijb ftiips of war, (of fome of which captures^ the. /aid 
** George William Murray was informed while at iVprw/V^}* rJOt 
-«< he confidered that as a temporary inconvenience only. ;\}:ha\ the 

Jf then fkate of markets in Europe fugg^fted fpnve ^pef;^oas 
<* which he conceived would he higlily advantageous, to th^ jiofi&y 
<* in the condm6^ing of which his prefence in America woii^^d be 
** necefTary, and that accordingly he intended to fail for that 
** country, in the next month, and hoped by the enfuing fpring to 
<* be able to return to England^ for the purpofe i»f winding up.aod 
^ fettling' the whole of the concerns of the houfe in Europe 4 and 
•* that in the event of fuch a fettlement, it was his, the laid George 
** William Murray b intention, and that of his brother, the faid 
** James Valentine Murray^ to make America their fole place of 

^< isfidence in future : That in part purfuance of the £aid George 

.** WilJiam Murray's intention as aforefaid, he failed ior jimcrica 
^ «arly in the month of November 17959 and arrived there in the 
** following month \ that after his arrival, his faid houfe of Robert 

?** Murray and Co. purchafed feveral cargoes confiding chiefly of 
** rice, and configned the fame to England for the purpofe of 

.** being fold here, or forwarded to fome other European market 
** as might be found mod: advifeablc ; and the faid George William 

' ** Murray (as this deponent believes) in further purfuance oi his 
*' aforefaid intention, after completing the moft. of the faid 
<^ purchafes, returned to this country again in the beginning .9f 
" May 1796, for the purpofe of fuperin tending the fudeof the 

. *} iaid cargoes, they for the moil part being configned to hini : 
<• that on the arrival of the faid George William Murray here, he 

. f' found that an immenfe lofs mufl arife upon the faid expend 
'* cargoes, betides which a confiderable derangement in the affairs 

* ** of his houfe had occurred, ariiing, as this deponent has, been in« 
: «^ formed and believes, principally from th^ delay in payment of 

•* very large fiims due tp the faid houfe from the French govem- 

• '< menti and alfo from the aborermentioned capture of this and 

** feveral 
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pof(£ of winding up aod fettUog his concerns in Eurt^e; 
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'* fereral other (hips* laden with cargoes of provifions, belonging 
** to the faid houfe, by^ Bnfijh cruifers, -which cargoes were 
*f bdiind to France^ where they then bore great prices ; and it 
^*'benigreprefen'tedtb the faid George William Murray 9 that the 
^'nwift dutrageoos threats had been made againft him by perfoosin 
^Ltjhdoni hbldittg bills of the faid ho ufe, he conceived it moft 
^ pi^denty and .w«s advifed^ not to expofe bimfelf to them until 
'^ the funds of the houfe (hould be {o centered in this country) as 
^^ to enable it to face its engagements ; and accordingly the 
'^' Uid George^ William Murray, having firft transferred the ina- 
** na^meiit of Che fale of the faid cargoes than expe^cd to 
'«* arrive here, to MeSrs. Bird, Savage, and Bird oi London^ thfe 
*^ Tnercantile correfpondents of the faid Robert Murray and Co, 
** he foon after went to Frances in order to ufe his utmoft en- 
^ deavours to procure payment from the French government, and 
'^ to arrange other outftanding coneems of the hoKife^iil' that 
'^ country, with the intent to remit fuch fuma as he fiiould re- 
ceive, to the faid houfe of Bird, Saifage, znd Birdf smA nX^t 
with any intent of fettling as a merchant in France, or of em- 
** p^oy'ng tl^c funds which he fhould fo colle<fl there, in any manner 
•* whatever in the trade of that country ; That certain creditor 
•** of the Taid 7^o3^r/ Murray and Co. at Hamhurgb, having kid 
*^* attachments on all the property of the faid hovfe in France,'^ 
'■** which the faid George William Murray would ot he rwife hate 
' •* had the controul, the faid George William Murray was thereby 
** rendered unable to fulfil his faid intention of remitting funds 
^ from Franee to this country, and the faid Robert Murray 
^ and Co. have never fmce been able to obtain the command of 
<< that property : That if no other circumftances had rendered 
** the return of the faid George William Murray to America unfafe, 
<< he would have returned thither long ago, but the creditors of 
'* his houfe in America having thrown Robert Murray, one of the 
'* partners, into confinement^ the other partners were unwilling 
^< to expofe themfelves to the like violence ;' and this deponent 
<* believes that the refidence of the faid George William Murray 
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iattd it' is fafd, in argument, ftat tKdb op&tMora 
in Europe, are to be catcWively c6nfined'l!o ^i^ratiidtts 
)n JEngland; and that fome cargoes c^ lice did-i^tN 
iilly come to England. But I cannot helpr tkmfkifyg 
that if fo, it was an unfortunate ctrcumftance thait b^ 
did not come himfelf, except for a tery fliort fiifie^ 
for as the matter Hands, now it affords a fuggeftiliii 
that thefe operations were to be extended to Frawe full 
&8 much as to England. It appears befides^ thatilie fice 
was deftined ** to England or fome other Eur&pean mar- 
ket :^ therefore it is not impoffibre that even thkriee 
jmight have found its way to France. The affidkv^ 
ftates further, ** that his return to America wda d#- 
feyed by waiting for payment from the Ffenti govern- 
inent.*' Now I muft alk, what was this cqntrad with 
the French government? there is nothing in his own 
9ffid;itrit which points to any ot}ier tranfa^ions than 
thofe refpefting thie cargoes of the fliips Mary jim 
md €ix Brothers th^t remained unfettted. 

The affidavit flates further, ** that he was alarmed 
by the outrageous threats of his creditors in this 
Country, and that he was advifed to go to France,^* 
tt^ he afhially did in June 1796; and the affidavit 
coticiudes with a belief on the part of Mr. Charles 
Murray^ that his brother was not in France in a met* 
^antHe chancer or for any niercaniih purpofe. 



^ in Frahee at any time ifince the faid cipturei, was fdlely attlatiiftr 
** of perfonal «nd temporary convenience and neceffity^ arifiqg 
:** from the faid circitmfiaiices of the debts due to his houfe f^om 

• _ * ^ 

'^*:- the Fntuh |^ovemment> and the unfortunate derangement of 
•* the faid RoUrt Murray and Co. *s affairs ; and that fuch re- 
^< fidence was not in any wife for the purpo& of^trade or c6fe« 
^ neAed with tradei &Te M aforfcfaidV' J 

When 



4f 



k 



HAlHnioNT. 



mCH COURT OP AUMIRAItTY. 341 

r- W^ I fifl^i tihaii he nieat therf , as, a merca^ie j^^JJ^ 
fi&3^^ tt^at he Aaid there fopr years^ and that h? wa$  •*■>"  
9, iWi!,«fho <?|iiae from jimric/f fw the very purpof^ rt<xfc " 
j^"] mt^antjlp op^r^tiQijis m Eurqp^^ I fepl a difficulty 
\A faying,.. that ,(^clufiv^ or all trading) fatisfodory 
fnSim^ AiTft aifigned &>t H ; or f^ppo|i|ig him to hav^ 
igq<i|fi :tOri7?^/ftf# for the purpofe pf obtaining payme^itf 
Jluth^wJi^jtill #nd a difficulty io faying, that, t,he oii- 
^al ;purpofe <ov»ld priyil^fe a refidence of four year$. 
i^k poffiUe for ts%i^ to fay, then, that the expja^tio^ 
which is :givie9 in this affidavit is quite fufficient, Hwg^ 
poflog that Ho Qbjedion lay to the mode in whic|i it 

i; And I come now to obferve, on what I confi()er an 
.the fatal objeftion, that the .whole depends on thfK 
cftngle affidavit of Mr. Charles Murra^^ the brother 
»3rbere is not o^e word coming from Mr, G. Murr^^ 
kat^felf to (hew what was the nature of hi& conn^io^ 
with France,: Surely the information (rf 'Mr.flifar^ 
Murray is very incom|>etent : ^ ftriking ^jnilanpe of 
i^ incompetency is that be fuppofes his b;:other gqi^f» 
f p Amerka^ when it appears, that months after that 
tinae be was livii\g in France. Can I , fupgof^^ \iva^ 
Efficiently inilru3:ed as to all the co^rfes of, hia^br^- 
iher's proceedings, to enable him to ftate faitisf^c^^ 
to the Court the nature of his engagements in. France f 
\i is impoffible that the Court can take the account 
of fuch a perfon, that the refifieiwe, of hi? brother 
^France was not connected with, any m^eantile en« 
gagements, unconfirmed, as it isj by the gentleman 
l^imfelf^ who, though at hwd, as I may fay, and ii| 
a neighbouring country, has hpt thought fit to give ^ 
us any explanation. He knows the courfe.apd nature 
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The of his own tranfadions, and yet he expefts reftitii- 
tion, tvithout taking the trouble of making fo much 



^Tsot^' as an affidavit for the purpofe: After fix years refi- 
dence (as I mud deem ir> in France:, and^^tfial! 
poiGHe opportunity allowed him for that purpofe, 
from Odober 1795 not a (ingle word comes fr6|i 
him till the prefent day of November 1799. ' I own I 
think It impoffible that the Court can be e3^aed"t6 
reftore on this evidence. Taking it on the jifefth! 
evidence, as to the fufEciency of the explahatioit am 
the mode in which it is offered, it is impoffible. 

Then the only queftion is, whether X tkiiW allow 
further opportunity to the party, and give tinie'Yor 
farther explanation? Confidering the length of"tim6 
which the caufe has continued before the CouffJ 
tvith a degree of indulgence, perhaps open to foiiil^ 
complaint pii the other fide, and the manner in wfticfi 
It has been put off from month to month, I dondt 
think it any part of my public duty to allow fucS 
opportunity, I do not fay, that before another Court 
Mr. Murray may not fupply the defeSs of his cafe, 
and by his own evidence ; but finding myfelf unddr 
the neceffity of determining on the evidence now be- 
fore the Court, which is, as I have before ftated, that 
, Mr. Murray has been in France four years, at leaft, and 
that, connefted with a former refidence there ;'an3 
that there is no direft proof that he has now quifteS 
it ; I feel myfelf under the neceffity (which, if I might 
be allowed to fpeak as a private perfon, Ifliould |>ef- 
haps tiefcribe as a painful neceffity) of condemniftg 
his fliare of the property in thefe feveral cargoes. * 
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Tm ROSALIE AND BETTY, Gebhadt Mafter. ''V*-^ 

' . s 1800. 

V • . - 

I « ■' .  • ^ 

qpHis was a. cafe of a fhip and cargo, taken on a^ a cafe of pro. 
T . voyage from the Ifle of Fraftce^ as afferted, ta wS^cireu^ * 
ffamiurgb, aiA May 1799. The fhip was claimed *S^^,^K 
for Mr. Baurman of Embden^ and the cargo for Mr* ""^^f c^^*' 
^(^fier o{ Hamburgh* 4«iim«tioii. 

> ' JU0aM£NT# 

, Sir W. Scott. — This is the cafe of a (hip and cargo, 
taken on a voyage from the Ifle of France^ as. aflerted^ 
to Hamburghy and the queftionjs^ according to my 
view, of it^ a queftion of property ; for I am of ppi« 
nion, that the queftion, as to the legality of the traded 
does not arife ; as the cargo, being intended for the 
port of the owners of the cargo, is entitled to the 
&vourable conftrudion of that order of council^ tsiAijan,\is\ 
which permits the trade of neutral vefTels . from p.2. 
the colony of the enemy to their own ports ; till I 
2m better inftruded, I fliall hold, th^t the rigl^t to 
engage in fuch a trade is not vitiated on the part 
x>f neutral merchants, by the circumftance of the 
cargo being put on board a neuti^al bottom of 9ii9~« 
ther country, and coming to, the^poKt pf the claimai^t 
x)f the cargo. I have taken fbme time to cancer 
^this cafe, becaufe it' is a cafe of gre^t value,, and hs^ 
.been.yery iabonoufly argued ; and becaufe,'as I ui|^ 
der/land, there are other c^es*of a Hmilar nature 
which are likely to come before the Court ; and it may 
faVe time to 4efiy?r the opinion of the Court oa what 
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Thk ^1 be the eSe& of fitmlar evidence imd jfimilae &r4 

c^mftdDce^io thofe cafes alfo, if they occtir. .i '^r.a 



j^i,^^ ' In coniideriiig this uikx I sum tcMv that I dm toUb 
i«o^ off without ujTr prejujdice agajoft^he parties,, £nw© 
any tb|og that fiiay have appe^r^d in formtt^icdbt^tl 
tbaft I am tK>t to confider foUoier eiroiQiftabfe^ taft 
t^ fu^Dfe every eafe a time ofie, liU i^e fraud^ifrjqoii 
tki^Uy appaven^ Thi^ is . imdoubfc^ly! the. dutyc.Ai fo 
gMieral fia^fe of;alt ivho are in it jiyiicid funaiiOftiin 
hm at the fame time they are not te flutt t^^.reyetf^ 
to what fe generally palling in the world -r* to that t 
obvious fyltem of covering the prbpeirty pf; t^e-^ttemy^ r 
" which^ as the war advances, grows notorbMy.iiiitreM 
artificial: hi^b^ priaes are given U^r this feeretandd 
diflkniDiutahle fervice^ and greater fiauds become;n«»u* 
eci^ry) old mod^ are exploded as faft as they arer.^ 
foimd m^Seiha&U and new expedients are devifed ta^ 
ptovt& the nnfottnid parts better from the view o£ilie> 
C^ttfti. Not- ID know thefe fa&s ^ matters of fire* 
qamt »id*.nat jtmfamiiiar occurrence, would bejo^A t 
to l»o# (hegtiierai nature of the fubjed upcm tMA i 
ii\€ €pi^' is tor deciok ; not to confider them at^ali^^i 
wt>yM:not be ti> do jufttce. The^ery mitiure of:tbe> 
tW|uiry. necefwily fuggefts fomething of.this.kiDd^)^ 
fop tlie ettquiry^ia to fe^ whether the property does^J 
b^lMJide^ faekoag to: diofe, ^ho are oftenfibiy^'i\|Bfr€N^l 
ftttt ed to bi the prpprietom* It * is ah enquirjfv^ i^l^ip¥ f 
foMi which b fleoBflbrily attended ^th fome * doubt > 
M ii^ni. No reafMable man will fay,, that the Coort > 
ts to took at cafts in.the (ame mannei! where nchfpe^ \ 
fei^ reafon foir fraud eltifts, ahd where the aieaiy m <1 
driveti to it by a^ neceffity that h Rot(;»ious, i^ tbie^ > 
biAf itieatta o£: gd)^giiome.his pxwfottf 9 >and<iw^eau 
- )* fuch 
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fadi artifices an not unfirequently knowB to^ pi^ail } 
and more €f]MriaUy; ¥rhai the perifofts app^uring as 
cbJmiiits have been ezpoied to the eitperience of the 
QmM, as having enjg^aged in fu<:b a. tradi^, and d6 not 
iUndf before th# Court with t4)ofe geki^ral credto- 
MA wbMk belong n> the cMii^ft of a fmre and un«^ 
iHifieached neotmUty. ' I am afraid (he oUenration 
of tho^ who aftffld this Court will apply thefe re^ 
mivk»>«0 the dwner of the il^p. The claimant of^ 
the caorgo has not, in my r&coUedlon) appeared be^ 
filrd the Court on any former occafion. I do not 
fay^ ithat the conduA of the owner of the fliip will in ' 
gmeral aiSed the cargo; but if the parties appear 
bbttnd up together in an intiniaid connedion and' 
ceb*<^ratibn in meiifmres winch a Court cannot fee* 
wthoat' di&pprobati^i) fud[i a concurrence cannot 
but form a foundati(»i for the un£urourable reception 
o£ake cafe of a party fo connefted^ in that tranfa^ion. 
•Hie cafe fets off in a manner attended with much 
fofpfcion ; the fhip^is a Danijh (hip, afferted to have* 
bete puichftfed on a voyage from R^ to Bourdeaux ; . 
buk there i$ n» evidence on board that points to it^ 
eedspt the mere recital of a biU of lalei The^fls 
evidence that we&id refpeding the veffel, reprefeqt^ 
her as lying in a French port } and the n^a!(ber cannoi 
%/i^ thing of the purchafe, or of the built, or former ^ 
employment of th^ vefiel ; he being, according to his 
own Account, tiot acquainted whfa faer« The car^ 
penter, however, and <the fecond mate de&tibe her as 
i'milA; built.' Themaiter andthe whole crew were, 
feat /te> :89ttn/40M to take ^flSbfiioa of the &ip^ 
although flie is* reprefented as a neutral veffelkMN 
fore \ vandr the foritier ctew, though neutrals, are 

not 
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iu>siu« and ®^^ employed, except in one or two inftancos^jn^Qoxi-*: 
B»TTT ' fcquence of the illnefs of fome of the new crew, ~.\^ho^ 
ffks^u^ is the mafter ? He is reprefented as a Frujfian ; but Jfi^ 
a paper invoked from the ^Julte^ he appeals to.^baycL 
been habitually trading from Bottrdeaux; and I thii[|^ 
I may infer, habituallly trading to the Ifle of France ^^^ 
becaufe the letter of recommendation which be carfi^ 
with him, fpeaks of him as an {a) old acquaiatapca^t 
and as a perfon not unknown there* There is the >q]14v 
meafuring bill on board, which, if it applies, t;o^tl^ 
Slip, defcribes her as a Danijh fhip ; but how th^ 
came to be detained alone, and no other papers, dpf^ 
not appear; the fafl: is however, that the ihip.is fkH, 
produced to the notice of the Court, lying in a Frmc^ 
port, and with a new crew; and the mafter unao^ 
quainted with her former hiftory. I cannot help, 
thinking there is an appearance of fomething like 
induftry, or ajiutia ufed, to withdraw from the CouTt 
circumAances, of which it ought to be apprized. 

With refpeft to the cargo, it is expoled to thefis^ 
general obfervations, that it is put on board in a 
french port of the Eajl Indies^ being the proceed^ 
(for I muft tak^ all the circumftances together) c^ a 
cargo, put on board in a French port in Europe^ npl 
ID return for any cargo fent from Hamburgh to Bour^* 
deatiXy but as an original (hi{>ment in a French pprt^ 
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' {a) Letter from a merchant at Bourdeaux^ to Mr. Dehs% lP;tt|# 
care of a merchant at the Ifle -of France^ after mention <af ^^^^^^ 
yxxtn yliich he had writteq— '< dioe« whkhf I have writtep Xfk 
Mr., B€delf by a Pru^an fhipy and though the captain, Gebh^dt^ 
is an old acquaihtaoce of mine, % fear'hi^ n^s ad^d Withmyfetters 
is the;^ do in general;" * * 

to 
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to be Slivered at the Ifle of Ftattce. It -mil h» "J** 

proper for me to coniider alfo, an obfervation made xm Bz-rtr^ 
the circumftances under which this cargo was taken £ jra^^ott 
•*^The oftenfible deftination is reprefented to be ta 
Hamburgh undoubtedly, and ft has been prefTed upon 
me, that the place of capture, oh the Englijb coall 
hear Dartmouth^ confirms this account^ and fhews th^f 
thte tetum was not to Bourdeaux. It is not clear how^ 
erer, from the place of capture, that the veflel might 
Tloi h^ve found her way into fome French portinJihe 
<%annel ; coniidering the iituation of Baurdeauxj it 
iliight be thought too hazardous an enterprize ta ac<^ 
tfempt to get to that port, on account of our fleets and 
Cniizefs. It is not clear therefore, from this accouiti:^' 
thidt the return might not be to a French port ; taking 
it however, otherwife, and foppofing the deiflitiation 
lb be to Hamburgh^ it is faid to be a ftrong proof 
df the fteutral property: but I think that does net 
amount to much, confidering the circumftances tof 
the times, and the expofed ftate of the French ports. 
]f they were not attainable, the neixrt beft expedient 
would be, to get the property to a neutral port $ 
tod therefbre, I think that circumftance will not 
#eigh fo much, as it might at a time, when the poirts 
of France w^re opra. So much for the obfervatioiit 
arifi^g oh the furitstce of this cafe. I think, it is^ona 
that obliges the Court to look with fome fufpicion ; I 
do not fay, to employ any thing of ajiutia^ in oppo^ 
fition t0 ' the ajiulia employed agdnft Ix^ (fior ajluiia 
tdb* n(6t belong td a Court of juftke) but to exercife 
Its vigilance ; and I think, I violate no dtity, in comi 
lag' |o^ the en<|uiry with a qertaia degree of jealoufy^ 

which 
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Tfei whidk the appearances of the cafe, tnd the^ gc^Ai»d 
jBBTTr. condud of the parties have contributed to raite >" -Thi* 
ji^sth^ matafial objed of enquiry 5 I ihink^ will be,^ wh^her 
. if was the intentton of tbe parties^ tb knpofb dti 
Mnglijh cruizerst and Engtijb Courts of j.uftk^,• ii» dftf 
original flnpmeiit lo India*-^Tbis is itnportant, ^tfii 
tmo points ; firil^ becaufe as the prefent catgo'4s ^ 
pnoeteds of thai Ihipment, if there is> reafon^ to^'jtt^ 
fome from the fraudulent manner of the tranftdliolij 
diot there were French interefts conitem^ • ^ €hM 
eai^o, there will be great reafon to eonelude tfaal!E<tidi 
bxit Frmsh imereft have travelled throiigboin ; Iifi4 
feooadly, for the purpofe of afcertaining ^^gidbd 
isklk of the agents ; becaufe^ if I difcover a dMf) 
kid artifice in tbe original tranGi£tion^ it wilt be^cttffiii^ 
cult to perfuade n^y ihat the parties are entitled fa tlll^ 
^redil of . ingenuous dealings in. the fubfequeivi ^Qn# 
ef the traafa&Ioii. The two lea<&g £(£bB are^ thai 
the fliip went from a FreHeb port to a Frensb XetcliP 
ment; and' that the. ^cargoi was there difpofed of^'itf 
the Freneb oolony. To prevent thefe ai^from^beifij| 
eoafidared.aafraudulenCy oaa of th^e two thi^gs^^rA 
be ihewn; either that the deftinttion was avbfeired))^ 
n^ openly profefled (for ia fuch a cafe^ akhoAigh tlM 
mde. HHght be held iUegal, ^it would ^ 6ot be fraud u* 
knt)) w fecondly^ that if ^ tbe (hip did not go w^iib 
this avowed deftmation, (he went thither under fom6 
urgent and fupervening neceffity; becaufe if it was 
the driginal intention of the parties^ and ihae i4t^« 
tton was diflimulated» it ittuft be confideted as tk 
firaud i and that fraud mDre nc^ous, on accduiit of 

the 
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f^ eciBtrftband oatiire of ferertl of the articles d^tbe Tiin 
outward cargo {a). bctt^; 

; On the firft poiut, an dpea and Movt^A defHmdon jf^,^^ 
^ the Ifle of France^ there can be^ no difpute j • as ^^ 
Qinery paper points to Tranfuebur, and to no otbeir 
I>|ace } except %he certificate granted: at Hamburgh, tm 
^ oath of Mr. Baker ^ which is referred to, asiladng a 
deilJnafion to the Ifle of France ; but, unli^s that can be 
proved, to have been on board in the outward voyage, 
ki a prodttctble form, k might as weH have been a 
diioufimd leagues oflF ; and if it was not, there is 
Nothing to fhew even a contingent intention of gom^ 
to Ae rUe of fran £r ; and therefore^ the deftinadoit 
fpyift be*deeilied diflimulated. That the certificate 
qm^ on; board in a p(rodocible form, can, I think; 
bardly^be maintained ; for the mafter wss whoH^ un» 
tcqwiaied with it, and fpeaks entirely of a deflana^ 
tioh to Tranquebary without any reference to theiAe 
ofififiance. That it was not produced, appears alib 
from two inftances, in which this (hip was met by 
^nglf^ cruizers and examined ; and it is hardly 
<lredible, that if fuch a paper had appeared, a cruiaer 
would fo far have forgotten his own intereft, as weU 
as* his duty, as not to have brought the veffel in for 
adjudication. I am therefore forced to conclude, that 
iMs paper could not be on board in any form that 
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c li/^y'THm general cargo coniifted of a hrge naiiiety of- aflbit^ 
^^^1 aiBOagft tbete^--^ 9«ble« and a6 iknatt.one^ 6 ke^ge 
^^Q7>. 704 k^>J% of ironj 165 buadUet of koof^ J^uf^d and C^uatj^; 
ifop, fiTc^s ot 61m tar, 200 ca£u of pitch» 

made 
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"The goade it furoduijibl^ as ^ ihip's paper, during. 4^Ik| 

'g^*TTT? voyage. , ..,; 

"^ /f*.iib, Tbis brings we to the fecond pojnt, whether >h« 

1209. vjiflfel wa$ driven to unload in th6 .Ifle of Frana^ bj 
any: ecttergency arifing out of the circumflance^ of th^ 
voyage I It 1$ faid, that the parties had ^ right, tq. cl^^ 
out for Tranquebar, referving to themfelye^^a li^i;fj 
of touching, in this manner, at any .enemy V pQjrt, fys 
the purpofe of refrefhment : But I iay, rtha^^if th^f^ 
l» fuch a refervation, it ought to be exprefled in ..tjl^jst 
(hip's papers ; it can lead of all be admitted iQ.,;s(Mca^ 
where every thing points to a neutral port ; wh^ ^^f| 
coofignee is regularly defcribedj and wherf ^7^K 
atteftation, ^nd oath in the cafe, points to a jieu^;)^ 
par/ ^nly^ As to any plea of neceility that qsn^be:^ 
up to juilify fuch a- devialion, there ufuft^be.tW? 
neceflities (hewn, one creating an obligation t^.^in^ 
that port, and the other, an obligation to /ell in th^f 
port ; for this laft is the criminal ad, conftituting t|^ 
iraudulent departure from the intentions which^ s^ 
held out ' in every paper in the cafe. It is faid^ that 
this deviation was occafipned by a want of water, . ap4 
the leaky condition of the (hip: the experience of 
the Court, does not induce it to hear thefe excu^ 
with any great refped ; efpecially when there is .p<> 
intktiation in the papers of any fuch deviation, it 
does not appear at what time the failure of water was 
pei;ceived, whether before the (hip reached Britijb 
ports or not ; or whether due diligence was ufed. to 
fupply it } therefore, of this I cannot judge, ftut 
of damage done to the (hip, I fee very Uttle ; an4 
that) not till (he approached very near the Ifle of 

iz France f 



rtiCH Court of Ai>*fe«*LTV, 3^1 

F^anU ; • that there was any leakage, J 6x> n<>i^ fitld^in tIi> 
any part of the journal ; and in refpe£l to onetpaf^^ Bettt!" 
fegei ih a paper relied on, I am convinced by look* Feh.sHi. ' 
kig tb^the original, that it refers only to the fea breaks ^^^' 
itig in at one of the port holes ; and that no damage 
h&td been fuftatned in the body of the ihifi. It i^^ftill 
£irthet proved, by the nature of the' very flight fe- 
pihrt which the ihip underwent at the Ifla of France ) 
Kbt giving thera the full benefit of this' pretence; 
dt^es^it fbliow that the (hip could not liSLve proceeded 
^'T^anquebar ?*— • On this point, I have the beft wil* 
ilefefe the worlds the carpenter, who fays, ^^ flie 
iti%ht h^ve gcme on ; that the repahrs might ^ly 
have been made, and water fupplied, and four or five 
L*2ifears eiifily procured, in the place of 'fome*<rf »the 
lailors who were ill ;'' (whofe illnefs is reprefented as 
^'^ general ficknefs of the crew, affording another 
^etence for this deviation). Then, as to necefiity 
tif felling the cargo at the Ifle of France^ I do not 
fee that it is even pretended ; it is only faid, that the 
bpportunity of a better market prefented itfelf. Nowi 
on thi^ part of the cafe, it may not be unneceflky to 
look to the authority under which the fale took place \ ^ 

becaufe, if it was done by the mafter, without any 
authprity from the owners, it might be too hard to 
prefs »the fraudulent conduit of the mafter, ' in refpe& 
to the cargo, to their difadvantage. WhatTays* the 
mafter? He fpeaks indeed to this effed, and doe&not 
pretend to have had any dominion over the goods, but 
admits himfelf to be a mere carriermafter ;'and;t6 
have taken on himfelf to difpofe of thefe goods, without 
the^^riviry o^ dii?eftion of^he owner.-— But/ is. this truel 
It is a^knitted, bec^ufe it cannot be denied that there 
ha^ been an a£tual authority over this veiTei pre- 
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Tiie ncmAf lodged ki Mr. Saulnkr^ who appetrs ta jnM 

^^^ been the gveat manager of frauds at this pbcew m, ^ 

fime charader ia which Mr. Wilkim jUdn kM apt 

xPio. pcared at Surinam. The amiioriiy of Mr« Sminkr ia 
fignod before the mafter leaves Eurof€:; yet be nqpavt 
feiits himfelf lo be entire^ ignorant of it; in fHatL 
OB the claimant's own fliewing, the cafe 'fiaods tknsiitb 
That if by any accident the Anp flmxld come iafio Am 
tf and of Fr4mce^ there was an authority given i to iiatt 
tfie cargo, and tsdce in an another for Eutyfg ^ yttlftba 
mafter received no intimation of Chefe ovdetas^ aait 
when sa laft he adually prooeeds to feU the eaigo^vhia 
4oes it on a mere fpoeuladon of his ows^ v M n s t t 
any authority from Europe. 

Looking no farther, it is impoffibk not to cone t% 
a conclufion on this part of the cafe, that it wras A' 
fraudulent traafiiflion ; fw taking it at the waiJieft» 
there was a poffiUe contingent fale at the Ifle of 
France provided for, without any appearance of £udl 
a purpofe in any of the papers ; but is not the Court 
bmind by all fisiir rules of evidence to go farther^ and 
to afl^ whether the intention was not enUnfy cm^ 
Jm$d to the IJle of Frames without any view lo TWmn 
fu$bdr^ ex^t for the purpofe of covering the real 
nature of the tranfadion ? It has a right to infisr this, 
and to prefume every thing againft a cafe, m wkkh 
fo evident a fuppreffion of a material truth hae already 
appeared! and this fufpcion is ftill farther confinned 
by the other circumftances of die cafe. In tlw firft 
place, we find that the authority was figned at Ifoas* 
kwrgb^ before the i^ingof this veflel ; yet die mafter 
k toft in entire ignorance, to be furprind widi dm 
fiiit view of diefe Joftraaions, oa Vm mnA ia tfa* 



/ 



»#^f F/^27fiM^x- 1^% not^ittg, that k Is a fcijiWiiaf tia 
bi}tiiB0ix^d€aix,'6Reh»h\f to' TrM^\tiharf -Is th« ^"SS^'^ 
«OftiiWtoit«tk>n fe«weeh^thofe f^orts • fiJ bp», )aT^ ^ ' iP^i^t* " 
it€KA*in Ae ordtaaiy'ooiurfe of trade; ^ t6 ifferd nCI ^•^^ 
gn>fitid fti< fttgg^mg^ tfiat it wa« flrorh the b^guitiin^ 
dsSlfe'tind colodind^l^ deftinatimi f ' and ferfuppofift^ 
ihat^'tfife m&l would not readh' 7V^«7t/#^ry witboM 
fifft^Mdiftg her nviiy ^nto ^ French fetttemetit? tiioi^ 
tf{»bcat}y^ {after k bMs appeared, that fhiil f&£k did 
atfinattf take place. Again/ the^e is a kttei* froitt 
Wkt SfiiUmeri to the flwpper of the outward cairgo sS 
Bikitrtimn ; (hewing, that they were in the habk bf 
flmiUfig/ backward and forward t6 each other/ I^ ^ 
not natural to expeft, that.the mafter wtwild hav« 
vfiemtta his employer, informing him of theinfeceifity 
that' he Was under to deviate into al French poft^ 't<m^ 
uAtf "W his defllfnadon/ and to fell hi^^earg^o tfiM^I 
fie is direfted "'to write ott his arritiil It Tr»/je/ifJiir| 
ifakt half of the freight might foe paid;'^«^^W4c>Ql<i^ h# 
a&t feel the fame necefSty for writing froi^' tbi 4fl<? 
df France f Yet, if I underftand the m^et rightf, !w? 
feys, on the t^A interrogatory, that he has nol^thriti* 
tew ady letter to his employers. "^ Who fo the malfe*?, 
He^ppesirs evidently by the letters, to b^ a jpFeiffeK 
wc^U * kriown ^ at ' Beurdeaux^ ' aftd to have been ' ei^' 
pIoyM id the 'Bourdeauic trade to the Ifle of France 
a^ Q&er French ' fettlement^. What has been the' 
Gbndaft of the mafterpt It is faid, and truly faid, tISbt? 
itf^^i^uicnis )>arts'Qf ids evideace^^he is a'grofs f^lfi^ 
ficr^ Via as effefbiaUy to difcredtt his own^e{limony«^ 
BqC .will thfefftpj) here? I apprehend* not : It -^o«eii> 
teochiiHttieCyiafidiext^nds to the d^rafker of bis em<^ 
^kxjeti farvbeord asmsiifter pre^i^tticaAM^ fo gvofsly aeP 
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^Tii* (liis man does. Ij^annot fuppefe that he would b6 a 
fttTJT. YoluBfary falfifierj or that without an intereft, dr 
" iiii.stkr ^thout inftrudion or fubornation, he? \%ould Ifead 
**^ ^imfelf into foch a labyrinth of fraud. I csmnot hdgr 
thinking that th^ condu^ of this mafter has- beea 
Aich as will reafohably ^ffeSt the credit and the" pi'Or 
perty of his employers. The very celerity With 
w&ich the fale is conduifled, is, in my apprehec^fioh^ 
$ ftrqng circumilance to fliew, that be went o'ut pihff 
t0 the int^tion of diipc^itig of his cargo at the IQe^ 
R-ance. The very next morning after his arrival, hd 
tom^ to the refolutjon of felling hi$ cargo -^ Was it 
act natvM^l that he fhould at lead have taken time io 
1^^ whether it was poffible to go to Tranqi^ebar ? 
Woiild hfjt f^t the very inftant almoft, a few hour9 
aft^ bif arrival^ h^ve come to the refojution tp feU 
fb@p^, in violiM:|on ^i bis own engagement, aivl of the 
jaftrufkion of his pw^^i^) unlefs h^ had fet out with 
|bme fecret ord^r to that eSe£): ? The leuer of au« 
^ority is not produced; but it is faid, the parties 
^r-e ready to produce it j and I have no doubt of it : 
The very celerity with which the bufinefs was tranf-* 
2B^^, leaves me no reafon tp fuppofe, that the per-* 
f^s who fftre concerned in it, would l^ave th^t 
inftfter^lroke <rf fraud unexecuted ; and it i§ very 
jirob^bl^ that th^y nught f^ppofi? it would com^ 
with more cif^ditj^ if called for in this manner, thau 
if it had appeared originally among the ihip's papers. 
The letter of Mr* Henrick/m gives us reaibn to con- 
cludes fb^t the fame bye conveyance which carried 
1^ kiftru^iom toSauIniep^ would carry dire^pns to 

him, wfpe^iiig th« beft xmm^ of fupporti»g th^ 
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"gyhpje of thefe faltxricated ppoce^ing^y ia <»ife it ihould '^^ 

, Taking all the parts of the tranfefHon together, I j^b.^tii^ 
hayi5 a vieJl graijuaded coqvi(3tioa that the,. Ifle oi ***=**• 
France was^ the original deftiqation, and that th^e 
^S; a.fraudul^i^t fupprelTion of that circ.umflance ? 
Xh^n who were the parties to this fraud? The 
oxifp^s of th^ (hip, and of the cargo. — The inftruc- 
t^. to, Sat^lmer omit have come from the owners of 
tjbie cargo 9 and it is im{K)fSble that the owner of the 
1^^ fhoi^dd not have been apprized of fo material a 
4pyiation from the terms of the charter-party; be* 
fides, the mafter is the agent of the owner of tbjt 
fiiip, fo as to bind him ; and it is hardly credible^ 
that he could have undertaken fo material a variatioa 
without a full aflurance that he would be fupported in 
it*-— As to faying, that this part of the voyage was a 
paft tranfadion^ I mud deny that; for it is an endre 
contrad, of which one part is, that the retun^ 
cargo fhould be taken in at Trangueban It is not a 
detached voyage, commencing without any connec- 
tion with the outward cargo; but it is one entire 
tranfa£tion, of which . the former part links in with 
that which is to follow : — a tran(adion„ which ia 
falfe in two of its term^ ; falfe in the original deftina* 
tion, and falfe in the reprefentation that the returned 
^argo was to be taken in at Tranquebar. If this ie 
the cafe, the legal conclufion will be at no greac 
diftance; becaufe, if the proof of property in thia 
cafe is not fufficient, the parties have forfeited ths 
right of fupplying farther . evidence ; and they muft 
fiand or lall by the original evidence of the cafe. 

AA.% Witi|r 
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BMiil^irANo Wkhjrcfpea to the (hip, (he appears firfl in..* 
^"Tt. French port, for I cannpt take the mere recited of a 
£tk..s<h^ purchafe as any proof: the pafe fe not on the oath 
of the owner, but on the inafter, who knows. notbitig 
of the transfer; and when I look at the coiHra^ 
of fale, it appears very unnatural that fome pert qf 
tbe money ihould be paid beforehand, whUft the fivp 
was in iiinere ; and under a condition, that the (SQonfi^ 
fbould be returned with an intereft of four/tfr:reid/» 
if the vefTel did not arrive. Certainly- ibis is ll4>t a 
wry common mode of transfer ; and I think • I cam 
^ a reafon why the payment is put forward 1 in itUis 
svay ;becaufe if no money had been paid, it sojgjit 
be thought, that this Court would not wnfi)der.it:sis 
an executed fale.*— That a merchant (hould a^ually 
advance money on fuch te^is, when fo much better 
intereft might be made, is not very natural : it is :cer- 
taiiiiy, not the habit of that body of gentlemen to do 
fo \ and this objection is ftill farther confirmed by the 
terms of the atteftation : •* as long as the ^oejfel Jhali 
(i$nHnue in our employment.*^ It is an atteftation merely 
pr^ent, and every thing points to a fufpicion,^ that 
there was merely a temporary Shifting of interefts, 
aiid:/i handing over^ in this aiferted traf^fer; and if 
it was before a Danijhfhvp^ one need not look hx to 
find a reafon for this; becaufe^ if a cargo was to be 
carried to the Ifle of France^ of the narilure of con- 
traband, it might be a very hazardous ackenture for 
H Dane to undertake, a$ exprefsly prohibited, by his 
own treaty.-— This fuppofition is ftill farther aided by 
the inftrudbns given by the owners to the mafter ; 
for without any probation, (and witt\ fo little' 'ac« 
quaintance jjetweeu tbepH) that the inafter does ^ot 

know 
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know thfe foilfn and ftyle of his employer's • bdttfe of j>j^^^j„iiy 
Irade (^), they bind *themfelv€S down " to emphy him g^^xY. ^ 
as'hng as the veffel ftis^U continue in their poiTeifion/* /ri.itu, 
'Tbalt they (hould bind themfelves in this manner to a 
tiiere ftranger, is not very probable ; — whether it is 
Itl a Ftemh or Danijh intereft, it is not neceffary for 
ijne^ t6 enquire ; it is fufBcient that the property is not 
proved to my fatisfaftion^to belong to die perfoii 
claiming it in thefe proceedings. 

In refpe^El to the cargo : —How is that proved to b^ 
tlie property of Mr. Kafter ? It is afferted m the do- 
ciUfnent^, and in the fame inftruments that ddcribe the 
outward voyage as being to Tranquebar; can the Court 
admit as complete evidence of the property, thofe do- 
cuments, which it is bound to confider in regard ti) 
the deftination, as totally falfe ? The deftinaticMi is de- 
fcribed to Tranquebar : Is not that a fraud ? Or is it to 
be allowed to a party to fay, " It is true, I have been 
found in an untruth in this part, but in all other 
parts give me the benefit of a fair clainu" The in- 
ference is not, that all the other documents muft be 
necejfarily falfe ; but it renders the truth of them 
queftionabie, certainly, in the extreme; again, in 
refpedt to the inftru&ions to the mafter^ do they not 
throw difcredit on the claim for the cargo ? Suppofe 
the contrad of the charter-party to have been exe- 
cuted for the outward and homeward voyage ; would 
it not be natural to exprefs it in the inftru^tions to 
the mafter ? — Is it to be faid, that the mafter had an 

(tf ) The mafter defcribet himfelf, in fourth interrogatory, ap 
being appoinjted to the command by Jean BaueriMn and Son, 
whereas the faoufe €)f tra^e ift HiUwy Bauerman a^d Son. 
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The opportttfJity of verbal inftrufkions, and, therefore^^tfeat 
fitTT y.^*^ ^Q was at liberty to depart from the terras of his 
^^ ^^ written inftrudjons? As faras I underftaitd the in- 
xloo. ft ructions, they feem to me to refer to aDoiher traarf- 
adtion* The mailer arrives at Baardeaux in Januarf. 
The lying days^ and the ftate by which he de- 
icribes his arrival at Bourdeaux^ do not agree•^ The 
i&ftru£tioos dire& him to take a cargo cm freight^ oh 
the part of a neutral merchant,— Would it' oot 
iiave been natural to have repeated the terms of 
the charter-party^ and to have told him that he 
was to look to that, by which the hull of - tKe 
ihip U'as bound to Mr. JC^^r? Inftead of that, hfe 
kiflru£tions are ^^ to go to Bourdeawcy and there 
ttke a freight on the part of neutral owners.** So 
ifiuch for the evidence of the papers* But fuppofing 
4hem to be liable to no obje£tion, in what manner are 
they verified ? The mafter does not know the name of 
the lader ; then in what way can I give him credit 
for what he fays^ that the property belongs to a per- 
ion at Hamburgh? The numerous prevaricatbns in 
vhich he is deteded, deprive him of any right to be 
believed ; and they will not only affeft his perfonal 
credit, but they muft fall alfo, in lome degree, on 
thofe. by whom he was employed in this tranfaftion. 
.With rejpeft to the. real foundation of this bufinds, 
it is not. perhaps very eafy for me to develope it : if k 
k really a Danijh fhip, my own opinion is, that it hats 
been handed over for the purpofeof carrying oit ^con- 
traband articles to the French fettlement; aada&t^to 
the cargo, when I fee the ontward cargo carried tor .'a 
Fremb fettlemast, and thexe delivered to Saulitkr!^ yd^ 
is the great ageat of frand( diere, and winli vixKh 

con-^ 
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Voiitmance ; cbnnefting;' all the .circumftances -of . i^ 
'Firench agency^ throughout the whole tranfaSionj I ^b^tt?.*^ 
cannot think that it is wholly uriconnefted with French ' p^,^^t^'' 
interefts : in what degree they are mixt in it I cannot ^^^ 
fey; bbt it is my cotnfort to- thinks that it is libt nc^ 
o^flary for me to determine that point; for if Mf. 
Ka/ief has any property in this cargo, if he has mixed 
his intereft in any proportion with the intereft of the 
ctuertsry, and reforts to modes of prevarication, to con- 
ceal and prbted the enemy's intefeft, fuch a condud 
willaflFea his own fhare,-^If neutrals will not bring 
' tlkfeir xlaims fairly and ingenuoufly before the Courts 
btit. r0f(l)rt to fuch artifices to cover and prote£l the 
property of the enemy, it is a rule of the law of na- 
tions, that they ihall be concluded by the proof t&ey 
bring. I (hall therefore not decide this cafe in the 
affirmative ground, that this fliip and cargo are provea 
to belong to the enemy j but oti the ground, that xhA 
property in them is not proved to belong to the per*^ 
fons claiming theml before this Court ; and that if it 
is their property, they have cloathed it with fuch 
drcumftances as jtrftly exclude them from the op^. 
poitunity of giving farther proof, I wifh neutrals t6 
underftahd, that if they mean to avail themfelvis of 
the rights of neutralsi they muft conduft themfelves 
a$ fuch. It will then be the duty of this Court, and 
the atmbition of it, to exert its utmoft vigilance to 
give thete the benefit of their neutrality. But on 
the other fide, if they difcredit their cafes by a cloatfa« 
ing of prevaricaticm and wifehood, who is to blame for 
<he teednsf enieftcy that mjay^fbe? The rule of this 
Court iS) and framed with as much moderaddn fnre^ 
4s the fubfeft will adsoit, that if tl^ir proofs, di&onored 

'' '^ A A 4 ' *^y 
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The ^y fuch impure murture, are nevert^Jefs fij©<ienfi to 

JlCOIALIc AMD y*«i«/tf «'^«»«* • • 

Betty, cftablilh the tnuh pf ihe}v cIaipi,.;U i$ w^l;.ab.ut,ii 
i?^^5th, th^y fall fhort of this, (and it c^jx . ha^41y bappwn; 
iSoa otherwife,) they fhall not be in4ulged with the means 
of fupplying proofs from fources which have appeared 
to be corrupt. 

Ship and cargo condemned. 

Laurence — Submitted it to the confid^yation of the 
Court, whether it would not be proper to make fome 
altejration in the ordiijiary form of the fentence. Tba| 
in this inftance it would exprefs the dire£t contrary 
to what the Court intended to deliver as the grounck; 
of the decree* 



V ' 



Court. — It is not in my power to alter the form : it 
;has been under the confideration of the SuperiojiT 
Court, and they have declined to do it* 

Laurence. — I was not aware t^at it had been und^c 
the confideration of the Superior Court. The in* 
convenience arifmg from the ufual form is, that 
alithough we • underftand the terms as fo general an4 
comprehenfive, as to extend alfo to other grounds of 
decifi^on than thofe fpecifically mentioned; other 
Cpprts^ which have frequently , occafion fo interpret- 
thefe fentences ia cafe of infuriance, &c.y i;>iad down 
the caufe of condemnation to the terms of /tbft 
fente9ce» . ^ - 



' • , « I 



Ci'ttr^rnrl ibaU ^.i[q7 vrUlii^ to-^Ye Pty^i^Mi^ 
my power, , . . ,. ., , . . . \, . . 

• • • . . •» 
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The Regtftrar faid, That there had been certificates' •• The 
given, in one inftance by himfelf, with which another "'biJ^ty.'*'*- 
Court was fati&fied. 
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THE POLLY, Lasky Mafter. \ ^'^j^ 

'^pHis was a cafe of an American fhip, taken on a Coiouiai pro. 
■*■ voyage from Harbte Head to Bilboa, i6th Oao-trm^^C 
ber 1799, with a cargo of fifh, fugar, and co- '^^1';^^*'^^ 
coa: the (hip had been reftored. — With refpeftto on \o Spain t 

, , legality of (ucb 

the cargo, it was faid on the part of the captor, that a trade, on what 

it was a cafe of farther proof; that it appeared from deucndlng?*" 

the depofition of the mate, that the fugar and cocoa *^^^^""^ 

had been brought from the Havannah to America^ 

and from thence fent on for Spain ; from which a fuf* 

picion muft neceflarily arife, of Spanijh intereft ; that, 

if it was even neutral property, a queftion of law 

would arife, whether fuch a trade was not to be con- 

fidered a^ a direft trade between the colony of the 

enemy and the mother country. It was faither faid, 

that the mate had depofed, that the mafter had con* 

feffed to him, that he had deftroyed fome papers, 

if^hich of itfelf would fubjed the claimant to the ne- 

cdfity of making farther proof. 

On the part of the claimant it was faid. That the 
principal part of the lading confifted of fait fifh, for 
the Spanijh market ; which made it extremely de« 
ijrable that it Ihould b^ fet at liberty, in . order to pro- 
&cute the voyage before the beginning of LenU That 
U ^as fiot in the power of the claimant to take the 

cargo 



35a CASES DETERMINED IN THE 

The cargo oa bail, by fubmitting to fiirther proof, a^' the 
^^^^' eorref])ohdents of the owner in this country had t(?-» 
^ii<M^ fufed to take the cargo on bail,* It t^as tfierrfdtt: 
preffed that the cafe might be heard on the original 
evidence ; which was faid to be very full and fatif- 
faftory, and fufficient to obtain immediate reftitution.^ 
In refpeft to the tranfliipment, it was faid, to havfe 
been of but a fmall quantity of cocoa; that the fugar 
was part of a whole cargo, which this veffel hid brought 
on a former voyage from Havannah to Marbiehead-; 
that as to the fuppreffion of papers which the inate 
fpoke of, it was doubtful what w^s the nature di the 
papers ; and that it was the aft of a man wHb was 
infane, and had fince deftroyed himfelf. 

Ce?«^r/.— As there has been a fpoliation of papers, 
and as the account given of that aft is but cotijec- 
tural, it muft be a cafe of farther proof. It might 
be an aft of infanity in the mafter only, but that 
muft be made out in proof. It is impoilible for the 
Court to relax the rule, that where there has been a 
fuppreffion of papers, there muft be ferther proo£ 

^jpth April \ 800, this caufe came before the Court 
again on farther prtx>f. 

• For the captors^ the King^s Advocate and ArAald.^^ 
When this caufe firft came On, it ^^s9^ cofiteitded 
that farther proof could liot poflibly be demanded ; 
but now it appeslrs that the pfuties themfelv^s ^^Mto^ 
aware of the difficulties of their cafe, and had ate* 
tuatty fent for feather proof ftMi AmeHtay beicn 
the Cknirt ordered it; th6 rran&ftton.^hieh. fttw 
^covers hfelf in <he fiirfher proof, gives rife to t 

queftion 



HIGH COURT OF ADMIRALTY. 3.63 



PdLtT. 



ijueftion on the property, and a queftion on the le- ^^^^ 
gality J of the trade. It appears that the afferted 
purchafe at the Havannah was made partly by bills, igws.' 
drawn oa the Havannah^hj Qardoqui of Bilboa^ and 
partly by bills drawn at the Havannah by the pur- 
chafpr on )this houfe in Spain; that part of the 
cargo, the fugar, being the produce of the Havannah^ 
Vas carried by this very {hip, in June 1799, to Ame^ 
ricq^ and there, after . fome repairs done to the ihip, 
r(B-ihipped for Spain V^'AuguJt ; and the cocoa alfo was 
originally brought from a Spanijb fettlement of La- 
£uJray and tranftiipped from another fchooner lying 
at M(irblehead in America^ under an original defti- 
nation to Europe, Suppofing this to be a trade be- 
tween the colonies and the mother country, this 
mode of gDmmunication is natural and intelligible; 
but if it is confidered as the foundation of the ac- 
quifition of this property by perfons in America^ it 
is quite otherwife, and is utterly improbable. It is 
faid, that the owners had received thefe ^bills in pay- 
^ment for cargoes fold in Spain^ but it is ftill riot 
crecjible that they ihould take bills of this nature, 
drawn on perfons in a colony not generally open 
to foreign trade. The fequel is of a fimilar com- 
plexion J the . inftruftions of the mafter on this voy- 
age are, " to go to Bilboay and if you meet with no 
jcm6 who will do your bufinefs better, to apply to 
C^rrftfgw/ and Co.,*' from which it i$ evident that 
titejr were deeply involved in the whole tranfaftion* 
Tbere b alfo the aceotint current which Mr. Gardo* 
qui fdtt to Hooper in America^ in which he debita 
Ho0per for twt) brlls on the Havannah ^ at 5 per cent 4 
ton the iaid biHs,'and trith his Gar^^ftd^^ retx»ttanees 
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The in four bills on the Havannahy and c p^r JcenU oa 
»,  !' , . them, with acceptance of bills drawn on him at the 
^i8ax ' Havannah. Yet afterwards he credits Mr. Hooper 
with 1 2 per cent, on the two bills (on the Ha^uan^ 
nab) probably for neutralizing this cargo. He 
credits Hooper alfo for the former cargo by Cai)tata 
Lajkey^ ' fo that the whole of this adventure would 
appear to be at the rilk of Gardoqui and Co. It is fgjd, 
in an affidavit of i7tb March from Mr. A/a Hooper^ 
who is a gentleman fpeakingi^^ftK^m a diftant remem- 
brance of the tranfadion only;' and is not himfelf 
conueded with' the bufinefs, " that he was informed 
at the time this tranfadion took place, that the duties 
were paid, and the gcpods Ian<Jed,*' buf there is no 
trace of that in proof, nor in the affidavit of Mr. R. 
Hooper^ the claimant, and his fons, nor does it appear 
that the goods were entered for the American market : 
they came from a Spanijh colony, and were landed 
whilft the fhip underwent repair, that (he might pro. 
fecute her farther voyage acrofs the Atlantic to the 
mother country of the colony; Taking thefe cir- 
cumftances aH together, this defed of proof, the fup« 
preilion of papers, and the extraordinary nature of the 
bills of exchange; there is every reafon to believe 
that this cargo is not the bond fide property of the 
claimants in America. But fuppofing it to be- their 
property, it would ftill fall under the fame principle 
that has been applied to the trade between the co- 
lonies and the mother. country: it would be the molt 
nugatory thing in the world to fay that that trade^ 
which is not allowed to be carried on du'efl, (hould 
become legalized or allowable by a mere tranfhip- 
(nent in America. . In the cafes of the Marjy Star^ 

which 
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which was a trade of a fimilar nature between Suri- Ti.e 
i«/?w and Hotland^ the fnip and cargo, were both con- 



'. ^Court. — Is It contended that an American might 
not purchafe articles of this nature and import them, 
iondjide^ to America on his own account, and after- 
wards export them ?3 

" It wasanfwered — No ; that was not contended; but 
that the truth and reality of the importation for his own 
ficqourjt was the point in queftion ; that all the cir- 
cumftances in the cafe pointed to a near connexion 
with S/>a«//& interetts ; and that no proof was brought 
of the payment of the duties in America^ nor that 
\i\z tranfaflion was in any way conduced like a bond 
Jide hnportation for the American market. 

. {Court. — It feems to me, that this is the material 
point, and that it is left fo bare, that it is almoft ufelef§ 
to examine the other fads till that is eftablifiied ; and 
that it would be better to referve the whok cafe till 
farther information is produced on that fubjeft.^ 

ibr the Claimants^ Laurence. — The Court will per- 
haps not think it neceffary to make that a prelimi- 
Diary queftion in the prefent^afe, if it confiders the 
nature of this cargo, and the circumftances attending 
it. The principal part of the cargo is fifli, to. the 
amount of 1800 quintals, on which no queftion re* 
fpefting the4effality of the trade is raifed ; of the re- 
W^iniftg part, confifting of fugar and cocoa, the fu- 
^ar is but a fm?iU parcel, taken for the purpofe of 
ni^ng .up . the lading j jmd ,the cocoa is pofitively 
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Th9 certified under the hand of the colledor pf «tlie,.c^^ 
J^^^^* ^^ps ^^ MarbleAeady to have been imported into 4m^, 
-f^V5tb„ r/r^, and to have been entered at his office 1 7th Aup, 
1799. The fame certificate alfo ftates the fugars tp 
have been entered at his office in June lyg,^ .; aiidit is 
fworn by Mr. Jfa Hooper ^ " that he faw feveral j^urCek 
of them in the warehoufe of the claimant^i Mr. R. Hoq^ 
per J and that he underftood they had all paid the dutiesiv' 
If the owners have not given full and entire informa*. 
tion on that faS, it is hoped the Court will not think 
it unreafonahle that flighter evidence may be admitted 
in refped to thefe articles, making fo fmaH a part of 
. the cargo, than if the whole, or the principal part of 
the cargo, had been expofed to the fame objeftion — 
as to the property, one circumftance alone is almoft 
fufficient, viz. that the fhip was furnifhed with a. 
letter of marque againft France ; it is not probable 
that the Spanijh owner would have chofen fuch a 
vehicle for the conveyance of his property, fince that 
circumftance alone would have made the whole liable 
to condemnation by the law of France^ 

Judgment. 
Sir W. Scott. — - This is the cafe of an American veffel, 
taken on a voyage from Marblehead to Spain^ with a 
cargo of a mixt nature, confi^fting of fifli, fugar, and 
cocoa. The fhip has been reftored, therefore the only 
queftion that I have to confider is refpefting the pro- 
perty of the cargo, and the legality of the voyage. Orx 
the former hearing, it appeared to be a cafe of fartheJ| 
proof, as the cargo was the produce pf a Spamjb cokay^r 
taken on a voyage to Old Spain ; and as the matter 
bad withdrawn fome of the papens^ and had indeed 
;^ 'deftroyed 



POLLT. ' 

-MHT 



HIGH COURT OF ADMIRALTY. 56^ 

1 

deftroyed himrelf before his depofition was tak^h ; ^J^® 
it would therefore be a little extravagant to contend - 
that fuch a cafe was not a cafe of farther proof. I igoif/ 
dp not, however, impute it to the parties, as any dit 
fidence in their own cafe, that they had fent for far- 
ther proof before the caufe came on^ They might 
think thjtt fome difficulties would arife, and it was 
but a meafure of prudence to be prepared with far- 
ther proof* I am therefore not difpofed to draw any 
inference dlfadvantageous to the claim from that 
ciricumftance : I am now to judge of the fufficiency of 
th$ proof brought in, and of the force of the different 
obje£l:ions thiat have been made againft it. 

In refpefk to the fifh, I do not think that there 
is any thing that affeds that part of the cafe ; it 
is a commerce in \vhich Americans deal largely for 
the fupply 6f the fouthern countries of Europe, The 
whole fufpicion and queftion refts on the other 
parts of the cargo, the fugar and the cocoa : Now, 
jn the firft place, it appears, from Mr. Hoofer^s at<- 
teftations, and alfo from thofe of his two fons, and of 
another gendeman of the fame name^.Mr. A/a Hooper^ 
that this fhip had made a voyage to Bilboa before, 
2^d had taken payment of her cargo in bills on the 
Havanmh. It is objefted that this is an extraordi;* 
nary mode of payment ; and fo it would be for a 
perfon not being in any courfe of connection with 
the Havannab,\ becaufe they would be to be difpofed 
of by a difcount, or other difadvantageous means* 
3ut it appears from Mr. Hooper*^ atteftation, that he 
had been in the habit of carrying on a commerce 
with Old Spain j^ and alfo with the Ha'vanmb; there^ 
^ fore ^t might not bo attended with any mconyenience 

i0 
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The io h'nn; other parts of the cargo were paid for, it is 

Z \ faidj^by bills drawn on Mr. Gardoqui from the Ha' 

^^x8oo.' vannahy a mode of payment not very natural : but 
ftill, if Mr. Hooper was 'much in correfpondence with 
this houfe, (as it appears he was, from the accounts 
current and the correfpondence between them, in 
refpefl to other cargoes), I do not fee that it might be 
more than fuch a mutual accommodation, as might take 
place in a fair tranfadkion of this fort. Taking him, 
therefore, to have been a perfon connefted with Mr. 
Gardoqui, there is nothing fo alarming in this mode 
of payment, as if the claimant had been a perfoq not 
engaged in fuch habits of trade before; and on the 
fuppofition, that Mr. Gardoqui was his correfpcmdent^ 
it is no extravagant thing at all, that he fhould be 
made his confignee in Europe. This circumflance 
has been preffed againft the truth of the claim ; but 
on the confiderations which I have ftated, I do not 
think it weighs materially to its difadvantage ; and, 
confidering it as conneded with the former evidence^ 
• and the atteftations of the claimant, I think there is 
no reafon to doubt that the cargo is the property of 
Mr. Hooper. 

Then there remains only the queftion of law, 
which has been raifed, whether this is not fuch a trade 
as will fall under the principle that has been applied 
to the interpofition of neutrals in the colonial trade 
of the enemy ? on which it is faid, that if an American 
is not allowed to carry on this trade diredly, neither 
can he be allowed to do it circuitoufly. An American 
has, undoubtedly, a right to import the produce of 
the Spanijh colonies for his own ufe j and after it is 
imported bond fide into his own country^ he would 
^ be 
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be at liberty to carry them on to the general com* Tn 

iherc^ of Europe; very different would fuch a cafe be ., !«» . 

from the Dtach cafes, in which there was an originaL ^'^j^* 
contrad from the beginning, and under a fpecial/ 
Dutch licence, to go from Holland io Surinam^ and to* 
return again to Holland, with a cargo of colonial pro^^ 
duce. It is not my bufinefs to fay what is univerfally 
the teft of a bondjide importation: It is argued, that 
it would not be fufficient, that the duties ihould be 
paid, and that the cargo ihould be landed. If thefe 
criteria are not to be reforted to, I ihould be at a lofs 
to know what ihould be the teil ; and I am itrongly 
difpofed to hold, that it would be fufficient, that the 
goods ihould be landed and the duties paid* 
. If it appears to have been landed and warehoufed 
for a confiderable time, it does I think raife a forcible 
prefuinption on that iide; and it throws it on the 
other party to ihew, how this could be merely iiK« 
fidious and colourable. There is, I think^ reafon to be-^ 
lieve that the fugar was a part and parcel of a cargo, % 
faid to liave been brought from a Spanijh colony in this 
teffel ; and if fo, the very diftribution of the re* 
tnainder^ is fome proof that they were not bought 
with an intention only of fending them on« But t 
have beiides, poiitive proof ih the afBdavit of Mr, 
4ifa Hooper^ who fwears (j), ** that the duties had beed 

paid 
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{a) K&^AVitof A/a HpoperofMarhkbead^ mailer of the (hip ttope^ 
belonging to Bo/ion^ and now lying at ffowesi ftatcs, ** th^t he had 
been acquainted with Mr. il. Hcfopefeyet fince he waj a child; that 
ht iuiows the brig Potty^ and was at Afarbleheadwhtn (he failed fo^ 
£iU&a ; and ttet be wita informed by CapUtin L^y and Tariotia 
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The pmd for them/' Then the only difficulty remains as 
^^^^', to the cocoa ; and it is faid by one of the mtneffes, 



^x^oa!' ^^^ ^y ^^^ ^^fy ^^^^ " ^^ tranOiipped from another 
\5effel5 and that it had been brought into America only 
ten days before ; but although there is. fomethiog of 
a difEcuLy arifing on this fmaU part of the cargo, 
yet. upon the whole, I cannot think it weighty enough 
tD mduce me to feed' the cafe acrofs the Atlantic for 
ftill farther proof, as to the iads of this recent import- 
afiodand tranfhipmeht^ or of its having been traaf- 
ferred to the prefent proprietors, or isf its hAviijg been 
e?cported without a previous payment of import duties. 
If it had qompofed a larger part of the cargo I might 
have deemed it reafonabie to have had fbmewhat more 
of fatisik£bion on fome of thefe points, which do not 
appear with fufHcient certainty to found any legal 
eoncluHon agamfi: it* ..It appears by the colle£tor^§ 
cortificate^ that it had been en^r^d {a) and imported f. 
and I think that tbafe word& are fufficient to a&fwer 
« tb^ fiair deRiaiKls of cfae Cqurx. 






other perfons, that the (ugar, beiog part of the cargo> was f 
p%rt of a niuch larger quantity, the whole of which ba4 bee^ 
imftorted^ Ltmded, and thi duties fa'id at Marhlehead by the fald 
lR.»HoQptr^ m the general courfe of trade, C#c.*' ' 

{q) The certifjfratff of th^ eoHeaor tated. That in J^m 
the Poll^ entered at' hjs office, with a c^^ma of j^o boitei 'c^ 
^U^rs, the property of American citizens;— that 17th Augufi^ 
the Ichooner William entered with 67 hogfheads^&c.of cocoa, ajSid 
ccrtififtd thecieafiftg^ out ^'the P^^ffyySse^ for BUhitf vnth a cargf^ 
of 249 boxes of brown fugars, impor^d in the faid brig Irom 
|he H^fDjmrmh^ on tke 25th Jimgf and of 30 hoglhe^ds, SiC.j^ 
i:ocpfi, imported in the fcbooi^er IVilUam^ frq^i i^ag^t^^^ y^\lj^ 
VSiQO (^nintals of fift. Be it knpiprn, ^c. thatthis <su:goo{fi|j^ 
"cocoa,. sind fiih, cleared oiU f ipm thil pprt fcr BUb^i^ttf^iYk, ^S^ifi 
^i790> i« the property 6i diiz^ioi America ^ &t. -' 

7 The 
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The King's Advocate prayed— That the captors might 
be allqwed their expences* 

Laurence-^OYx^eQi^di that the captors had materially 
deteriorated the cargo, by perfifting to unlirer the 
cargo, although they were told that it was unneceC* 
iary, and that the farther proof was arrived; that 
the cargo belonged to the fame owner as the fhip, and 
that it might ftay on board the fhip as a warehoufe $ 
that the commiiiion of unlivery was a matter of form, 
on ordering of farther proof, but not neceflary to b^ 
carried into execution in fuch a cafe as this ; that the 
claimants, inftead of being made fubjeft to the ex» 
pences, ought to be indemnified for the deterioration^ 
which the cargo had fuftained* 

^Court. — ^Did you objefl: to the Commiffion ?] 

Anf^ered — ^That it pafled in the ufual courfe before 
aSurrogatew 

The King's Advocate replied-— That if it had been 
omitted, the captors would have been liable to demur- 
rage ; that the captors had been guilty of no mit 
conduct} that the commiffion pafled in the ordi- 
nary form tJTithout oppofition; and that fo foon as 
the objeftion was made on the part of the chtimantSt 
Trhe taptors defifted from the unlivery j that it was 
fo far from being absolutely unneceflTary in the prefent 
^afe, that two lighters of rotten fifli had be^ tak^a 
out^ which bad fppiied on boards 
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Tht ^ Court*-^^! fee nothing to affed th^ captors': wth 
.' mifcondud: ; when the (hip was brought in the daii 

"^tea* ^^^^ refufed to accept the reftitution of the Anp 
without the cargo, contending that it was not ii<dafe 
o£ farther proof. The Court det^mined that it was 9 
and k does not appear that an]r communication wias 
made, after the order for the captors to reflmui 
them from proceeding to unlivery. The commiffioa 
of unlivery pafled as of courfe, and they proceeded kl 
the execution 'of it till intimation was given on the 
part of the claimant, and on the firft intimatioa thie 
captors flopped their hand. I can impute no blamo 
to the captors : and I fhall give them what I was dif* 
pofed to give them before the objedion was taken^ 
the expences of farther proof. 



i^.^iith, LA ROSINE,^orTheKingagaina Boxes of Tnu 

i 

Tin plates for HP HIS wai^ a cafc of feveral boxes of tin plates, fsud 
puron^boaiJ'a ^^ he fuch as are* ufed for canniflering Ihol;, 

Sf/^iftXn^c. f^^^^^ '^y ord^r of the officers of the Fife dragoons, ait 
turer at 2>wer, Dover^ ott information that they had been put on a 
proit of Admi. Frmch Cartel ihip, by a brazier of that place. The 
^^^^^" fiiip had been detained, but was immediately releafed 

by an order frond the Duke of Portland. , On Appli- 
cation to condemn thefe tin*plates as Droits .of Admi- 
ralty:— \ . .,, 

Court* — There muft be fome witnefs who can prove 
jhfi putting on board. Jt is a very ferious thing to 

ftop 
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ftorp a cartel fhi{>, or coniifcate any thing that is^ on Tbe 









board* If they had fuch articles on board, \vithout , 
any intention of landing them> there could be do '^'Jjo^* 
reafon for flopping them. The h& of fhipping them 
ui England is ihe material circumftance to be proved* 
The depofitfon of the witnefs, who is a ferjeant of the 
Eife dragoons, ftates, ** that between eleven and 
twelve on the night of the 13th September, he 
faw fundry perfons, the crew of the cartel (hip^ 
carrying boxes from the brazier's, - and putting 
them on board the (hip, which was lying near the 
(|uay, with her fails fet, and ready to fail; that he 
broke open one of the boxes, and finding it contained 
tin in fheets, he. immediately detained the fhip, and 
placed fentinels on board, and went and informed 
his officer ; that on returning he found the mayor, and 
that fome of the officers of thecufloms had got onboard, 
and had taken pofTeffion of the goods on board, and 
landed them, &c/' This is rather too loofe ; He 
does not fey the goods in queJUon^ but the goods on 
board. It might apply to any other goods. — But 1 per- 
ceive there is an affidavit, of the fame perfon, which is 
more precife : It flates, " that they fearched the /did 
boxes i and found they contained each from one to. two 
hundred (heets of tin, &c. ; and that in confequende 
tlhereof,: the faid boxes, fixty-nine in number, wer^ 
4mmedi;itely taken from on board the faid ftip and 
i:arried to the quftomt-houfe ** On this evidence I 
iball coi^eayi thefi; ^Q;^e§ oftin as Droits: of Adn\i-i 
raltv. 
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ORDERS OF COURT, 

January 28th, i8or. 

THAT no warrant of arreft, either of perfons or 

Ihips, ihail iilue out of the Inftance Court, without 

an affidavit of debt being previoufly made by the 

perfon on whofe behalf fuch warrant is pray?d ^ or hh 
lawful attorney. 



March 13th, i8o«. 

THAT the cafes of all fliips detained in the ports, 

in which claims have been given, (hall be brought 

before the Court on the two laft fittings in each 

month, which two laft fittings fhall exclufively be 

appropriated to fuch cafes, if they are numerous 

enough to occupy it entirely, 

« 
Such detained fhips, for which claims have hem 

m 

given as are not brought by the captors before the 
Court on the faid two laft fittings in each month iu 
which they fliall have beem brought in, ihall, if they 
are reftpred at any later fittings upoii the origitikl 
proof, be entitled to demurrage, to be computed 
from the time at which they ought to have been 

; brought before the Court^ in purfuance of the former 

r part of this Or4?r#^ . , 
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ADDITIONAL NOTE to the War Onikan, p. 30CS 
comprizing afummary review of French proceeding 
in matters of prize during the prefent war. 



IN pointing the attention of the Reader to the feriei of fa&i, 
which have juftified the change^ of prafiice, rather than of priri- 
ciple» that has taken place in our Court of Admiralty during the 
prefent war, in refpe^ to the allowance of faWage on recapture 
of neutral property out of the .hands of French cruifers; the 
Editor is happy to be able to abflain from any other obfervationSf 
On the proceedings of the cruifers and the Courts of France, thati 
thofc which are fupplied by Frenth writers, and«thofe, writers of 
authority on this fubjedt* 

After defcribing the afts of violence and outrage againft the 
j/fmerican flag, which is ilill farther evidenced by the a^ls of hot- 
tility which have enfued,) the author o£ Ledix huit Brumaire^'^v^ Vol* x,p. a86<i 
Eflied at Paris ^ 18009 reprbathes the proceedings of his couotry- 
.nen m thefe terms : ^* Le pavilion Danois (iiFuya mille avtmies ; 
maia ce <}u'il y a de remarquable cVft que, malgre le grand interic» 
que nouaavions a manager fa Majeft^ Pn^enne^ fon pavilion nefut' . 
pas plus refpe6i^, que left autres; ii elle eOt voulucherchemapiti. 
t^tte pour roaipre avec noust les corfaires Fran'gius lui eh euflent 
ofiert mille* &c.-«-»On ne fe contenta pas de traiter de la forte des 
pmlTancete neutres; I'oa en agit encore avec plus de rapaciti al')6gaid 
^de .la R4puhiiquf Bataim^ notre alliCe» tiotre amie ) — notwith- ' 
ftanding the fervibes, defcribed at length, ** il faHoit encore, que ks 
corfaires Framfms leur enlevaffent jufque dans leur eaux, jnfqtte 
foils k tataoA 4c kfor pkoe% ie pm d^petiti bfttiflleiit8» qu*ih 

ofoknt 
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ofoient nettre a ftots«—- envoyoient ik des fecaurs en ble dans ktft 
colonies pour les fubftaDter^ et empecher par la qu'dles ne fo 
livraffent a VAngUttrre faute de vivres, des armateurs'J^r^ii^aw w* 
terceptoient ces convois, et les faifoient declarer de boose prHe^ a 
la faveur des loix vexatoires rendues en cette matiere, et dent I'ap- 
plication etoit fouvent prononceey dans certains Iribunaux de d4f 
partemens, par des juges^qui avoient un inter^t dans.les armemeQi 
en courfe." /. i68. 170. 

If fuch were the proceedings of the French cmifers, and PreSi 
€imrti ofjuflice ; it will be found that the frequent change, mrnrth^ 
4confu{ion which has taken place in France^ with refpedi to the pria^ 
jurifdi6kion during thef prefent war, has been but ill adapted to cor* 
re6i the abufe. One of the firft a6ls of the revolution was tb'dif^ 
folve allpofiibleconne£iion between the executive power of the'itttift 
and the admin iftration of juftice; and nodiftiufbion was va^Athe* 
tween the ordinary adminiftration of the municipal laws of theila^^ 
on which the liberty of the ftate may very much depend^ and tb^ 
adminillrationof a branch of law which is, in fome refpe^ts/tft^^iw; 
riff the public law of prize, adminifter^d to foreign ilates» in time 
of wair^ on the authority of general principles of equity^ the inune- 
morial ufage and cuftoms of the fea^ and the exprefs treaties fubf 
iifling with particular countries, ; 

The fir ft article of the law of 13 th Augtift 1 791, had giveil to 
the Tribunals of Commerce a general civil jurifdidiion over all 
queftions of commerce, referving, or as it is exprefTed, "without 
'including for the prefent, the jurifdi6tion over prize matters.*' 
Code dee Prtfesy 1 7 99, «. 2 . /. 1 25 . Notwithftanding this ttitx^ 
-ation, nuiny prize cafes werg carried before thofe tribunals imme- 
diately on the ifTuing of reprizals on the part of France^ 31 /ciff. 
1793 ; although it was not till the 14th Feh, that a ]jrbvifiond 
decree paiTed, giving them authority in prize matters, • iM* On 
•the 2lft February znoi^r decree puffed, juftifying evtvy thing 
nfaat had been done by thofe tributlals on the fubjeft of |lin8e« 
:|yreviou8 to the 14th February j^ ^nd declaring themi ^^:to1ie 
.rsightly feized of the prize jurtfdi6tioiH and aiitboitized lO\j^dgp 
<defimtively on inch cafes.*' Ibid, Ott the i ft of Obiter, f 799«tI» 
liatther raodificatiofi took i place ;^ and the jurifdi^ou wa^^git(rt> 
r¥ aux juges de pais pour I'inftru^ion, £takiag axamiQAUoPytlcG^ 
.ft aux >tnlittiaiui idexonuDt^cep^urlr jugfrne^^/'x ,(i^>lll9^k3lft^ 
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AToVr t79)i a ft3I inore important change was' made^ the decre* 
0f tlie.i4th Feh. wa« exprefsly rq>ea]ed» and a jurifdi^ion of»^ 
all prize catefes was eftabliiflied^ to be exercifed ** par Yoie tPadfim 
mfirationj^paiteh confeil exl<2utif proyi&ire.'' Ibid. p. 125* 

The Editor of the new code des Prlfes obferves on that decree,^ 
that It was in one refpeft moft abfurd ; as it repealed the regulation 
of the 14th Feb, which was only provifional, and left unnoticed 
the law of the ift ofO^^^^r, which was definitive, to the fame 
t&d-; and he adds,/' quoiq'il en foit de cette confufion, ou de 
fKttl^coiitradi^ion dea lois, celle du premier OSobre 1 793 eft reft^a 
dans toitte ia force, roalgr^ cet Strange decret pofterieur du 8 
November I795» et nous la rapporterons toute entiire a fa date^ 
ttmme fitrmant encore a8ueUement la ioifrindfale fur la cmmpetenct 
detPrifeu'' Ibid. p. 126. , 

However, the power which was given to the executive councH 
by this decree, continued to be exercifed, on the fupprefiion of 
that board, by the Committee of Public Safety ; till the law of j 
Brumairef an ^ (24th Offober 1795O confirmed by the law of 8th 
Florealf (27th jlpril 1796) gave the jurifdidion of prize agai]^ 
to the ordinary tribunals. Code des Prifes^ v, 2. ^.382. The 
jttnfdiAion as it' was at that time eftablifhed may be thus de- 
fcribed : The Courts of firft refort were, the Tribunals of C6ra« 
merce, or the Courts of the Conful, or Vice Conful^ in foreign 
parts, as equivalent to the Tribunals of Commerce; from the& 
Courts there lay an appeal to the Tribunals of the Departments* 
Code des Prifes, v. 2.p, 254* and in all cafes there was a power of 
appeal to the Court of CafatioUf on points of form or of meoe 
law. 

With refped to the proceedings under this changeable fyftem. 
We muft believe, on the word of the Editor of the new Code des 
PrifeSf (who was alfo an official perfon in the Court of Caflation), 
,tEat during the time of the convention, there was no ftabilicy or 
confiftency to be found in them ; and he dates the commencement 
fftf a better order of things only from the commencement of tl^ 
toitfiiiuiiou of the third year [1795]. ** A compter de ce mo# 
tnent feulement, on Toit enfin paraitre dans cette partie, des lok 
ftabies, «t a peu-pres completes* Toutjufg* ators, e'etait rejfentl 
do la iourmente revolutionaire.*' We find, however, fo late as 
MMdNivoJepoajt (nth /on. 27999) that the Executive Diredcyrf 
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'«r«rt hf n6 ^RAemi fattsfied witk tht ftitc df the 'f^tiaEc jtorifdi£don» 
but weK pfojefting other changet. After a dear and detailed 
Bceouut of the fme inierefts, and it may be addrd^ the only ou^ 
real principle of t^rancB^ in the management of prise inatteim 
flcQ (ummed up in thia (hort and inftrudive fentencj^^ — '^ a muutt 
^fpr^kr Us droits des nations luutres^ et h fentir que tout ce qof 
ferait fait poiireHes, /^rjiV im c^^f^rti a V Anghlerrt i^^ they coA^ 
«;bf d^ their oteoaorial to the Council of Five Hundreds with, t^iefe 
^pj?d9> *' Le Dire£^oire Executif i^egarde done qu'U eft de(oa,^S^ 
voir de voq$ inviter fpecialnoent a revqir la legiflation de prifeSy ^ 
'% decider au pr^alable^ come bafe efTentielle, que des ce moi!hen^» 
)ef ^OBteftatipas fur le fait de la validite des prifes, feront en der* 
||iei;e aQ<(ly-i#9 i&rmi^ies ^dminf/irativemnU.^^ Cade des fttfu% i^. i» 

/. 379- 390- , 

The note which the Editor of the Code des Prtfes fubjoi^si to 

fome of the reprefentations of abufe contanied in this memorial| 

|s too inftfudtive to be omitted. " Voila juftement ce qui Taifj 

<|jae dans les conteftations a&uelles fur les prifes, chacun appGque 

a tort^ et a travers a fa caufe, les anciens r^glements, fans s'lnqul* 

eter de ceux ^broges, ou de fut^ ou tacitement* par les reglepiens 

goi^crieurs; I'armateur, et le capture prennent reciproquemenl 

dan* chaque reglemeat ce qu'ils croient leur etre jitile, et laiiTeut 

a P^cart ce qui peut feur etre cqntraire. Les Juges euxm^mea 

He f^vent le plus fouvent, a qoioi s'en tenir." 

It ia certain that the Executive Direftgry did pot fucceed i|i 

their attempt to introduce a fartlier change ;-**and it is to the|]f 

failure, that the publication before mentioned, Le djx huit Bnu 

maire, refer8,<it is apprehended, in thefe words — "En vairi plufieuiSi 

membrei^ du dire^oire vouliirent ils eux mSraes faire changer Ik. 

l^giflation fur les^nentres;— tout fut inutile j Le c<frp8 Hgitfattf 

alloit pn train. — Beaucoup de d^put^s en participant a P^ilfiail 

de femblabtes d^crets, ignorant la maniere dont fe fatfoit b eourfe^ 

croyoient fair du'bien a la Repubtique, et ne tuer que le cotn« 

'njerce Anglais. Enfin parmi ces Deputes, (et ceux-cf c'Aoieat 

les meneurs, c'6toient ceux que propofoient les loix,) il y en avoit 

que £toient corfaires euxmemes, que avoieiit des batimens ep t&tt% 

ou qui avoient des inter^ts fur les corfaires, — On fent fi ces hoitl« 

iheS'i^t^reffes aUk captures fe fouceoient beaueoup dt tAena^ lea 

jpupancee neutres ou allies f-^Ajoutons i cek coinme hotis Pavona 

- ' , Seiil 

-- • ... ..-'•.'--. 

'V \ ^  ^ _..-*#*• ^ 
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dtp ^ait preiTentir plus Iiaut, qu'9 7 avoit dam Ceirtains TiatMlnahl 
q«i- jug6oient de la validite des prifes, des jugea qui atoient eux 
mdmes dea interels fur les corfaires, et par coafequent fur ki 
cargaifooi dont iU prononcoientle relachemelity ou la coflfifcation.'^ 

P. 171 & a. * 

_ ;  . . " . 

Thi^ 18 the fljort hiftory of tie general effeS of tUe French pro- 
ceedings in matters of prize ; extrad^d from their own writers* and 
prefenting no inadequate caufe for all thofe a6is of violence and 
fliamelefs rapacity under which the different nations of Europe 
hafe notorioufly fuffered during the prefent war.— It would be to 
encroach too much on the reader's patience, to advert more par- 
ticularly to them in detail : — Such was the ftate of their proceed- 
ings till the late change, which has taken place under the prefent 
government j by which the prize jurifdidllon is again exercifed^ 
par voie d'Adminiftratur, as it is called, or by means of a parti- 
cular Court, or Confeil des Prifes, eftablifhed by the Confuls, 
6 Germ. 8 year, 26th March 1800: in virtue of the law of 
26 K^ntofey i6th March^ preceding. — The efFeA of thefe eftablifh- 
ments is yet untried — Except that^ as to America^ they have been 
again fufpended* 

It would be improper to clofe this (hort account of the French 
proceedings, without noticing one very remarkable and pregnant 
paifage in the addrefs of the Executive Diredory,beforealiudedto. 
It contains thefe memorable words, '< Et quand il eft malheureufe- 
tnent trop vrai, qu'il n'ya pas un feul vaijfeau merchand naviguant 
jtotts pavilion Fran^ais, quel autre moyen d'exportation avons nous, 
que I'emploi des vailTeaux neutres ?" — And the note to that paflage Code des Prlftt« 
.add<9 ** dans la dernier 6tat public par lea gazettes du Nord, du ^^^•** P'^^J» 
combre des vailfeaux qui out pairi6 le Sund, depuis un an, ou tie 
trouve^oy unfeul navire Fran fats.*' From the acknowledgement 
pf this ftate of fa6ls, one of thefe two conclufions muft foUow^^ 
either that the French marine is entirely annihilated or fufpended ; 
6r, that a confiderable part of French commerce (if it ftill furvives) 
is condu£ied under the cover and mafk of neutral flags. Taking 
the juft meafure of the right of viHtation and fearch {againfl 
which fo many ohjeSions have lately been made) at a mean ratio, be- 
tween the importance of the refult to be obtained hj the bellige* 
fent over the commerce of his enemy, and a rea(bnable attentioa 

1* 
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to^ the pti'exl/ling date of neutral commercei aod the convenience, 
of carrying on that como^erce^ in a l^h$miUe$ hond^fidcf ingcHuout^ 
«tf»iirr/"— What reprefen^ation of fafts can Jn foj few .words vindi* 
cate the necefiary exigence of a right of fearch ? vindicating this 
right of vifitation on one fide, on the ground of its effedl in^ anqi* 
hUating the conamerce of the enemy ; or on the other, oh "^ the 
ground of juft and neceffary controul oyer the interpdSttOn^ of 
neutral names to prote^ the trade of the enemy *• if in fa6t French 
trade  does exift in any confiderable degree, witl^out the appearance 
of one French merchantman to carry it on. > - .• ^ v 
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No;. I.   •■ •' 

ADDITIONAL INSTRUCTION 

to tie commanders of allourjhips of wary fnd, 
C^EORGE K^prfvateerj that .fiape pr may have liters of 
(j^n S.J nisrque . againfi Fsance. Qiven at our . Qourt 
. : avSpint James'/, t^e^ftxth day of I^vember 
•^t93> ^^ '^ thirty-fourth year pfour Reign* 

rpHAT they fhall ftop and detain aH fhips loadeh with goods tlic' w^^ niprx, 
produce of any colony belonging to France^ or carrying pro- V* »5ii <*<^ 
viilons or other Aipplies for the nfe-of any fuch colony, and (haU 
bring the fame, with, theti^ cargoes, to legal adjudication in our 
Owutsof Adniiralty. . 

By His Ma}efty*i Command^ 

HENRY DUNDAS. 



No, II. 

INSTRUCTIONS to the Commanders of our 

fhips of war ahd- pHvateers, that have or may 

GEORGE R. have letters ff mtfrqne (fgainft France. Given 

(L. S.) at our Court at St/JamesVt the eighth day of 

January 17949 in the thirty-fourtb yfar.of^atr 

retgn^ . ^ , • • 

'tTTHEaEAS by our former inttmdbti to the commanders of videfupn, 

our (hips of war and of privateecSf dated the fizth day of p. xii* 
November 17931 ^^ fignifiedt that they (hould ftop and detain all 
(hips loaden with goods the produce of any colony belonging to 
Fraiuef or cattying provifions or K^Hbr fuppHes for the ufe of )^y 
fuch colony, and &ou!d bring the bme with their cargiSesto 
legal adjudicadOd; #e are pleafed to revoke the faid inftk^^lion^ 
and in lieu thereof^ we have thought 'fit toiffne thefe our irfftruc- 
tiotts to be duly bbferved by the eoinmanders of all bbir (hips of 
war and privateerj|| that they hate or may have letters'of marque 
agaioft Frame. ^  . . * ^ "• 

^ VOL. II. . [a3 ift.That 



itt. That i\kf Sal "biAgiit ftifrhiyi/ivli ai^d^dicidtf ^mrfftli 
vith tlieir cargo^s^htt are loa^ito wkh'^Ml^ 'tli^ '^linAikstrilt 
the /inrri ITc;/? liuita Iflirtyii^ ai ia' V wtf fi tg 4i^6df iNHnr flny^goit 
bfthefatdiflattdsfoanfpcirtiif'JBirr^/r t/^ ^"« 

2d. That they IRal! Vring. int6 iaivlid «<^udlca«i<«: aft* fitipt 
with their cargori that are loaden wkh go^dk-tbe^ pvodlute oStlie 
faid i(lands» the propertf^ of which gooda AtaU hcUttg to fvfcjeAi 
of Franccy to whatfoeirerpoAs the fame may belN>ttnd^<^ -^'ii 10 

3d. That th^ fta!t feviKeldl Ihips that l^all hribuod >^theii^ 
ing to enter ahy port of the fliidiiknda thai le^oriBallllfe 
Ubekaded by the tms «f Hit Ma}eAy of M$ alltet^ aadqfliifi 
fend them m wkh iheiKiMH^gQief f6r ^jddieadM *actofdifqf Jtoilie 
terms of the fecond artkb ef m^ foMwv- iaft jufti»n t » * heiorft^ 
date the 8th day cS Jtuie i793« ' ' . i. : jAovjh o* 

4th. That they fiudl feise alt vefiel» ttNHbn wholly cgnm pdtt 
with naval or militarT ftoKi boixnd to-ttny pint ^C*^ the :iMi 
iflands, and ihall fend them intd f>me convenieiil'portTbelaifgv 
ing to hk Mi^fty> in order th^l thef > tage^fer with thiir od'^ 
goes, may be proceeded againft according to the Rules o£.^e 
lawof naticibs (J[y His Majefl/i eomkutml, 

HENRY DUNDASv 
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::' . ■': \ nifSTRucriojis y«- the Cmmanif^t v* <««' 

" ^'^-f ,*A Wtf*" and pnvateerSi ^^ iove or ma^ 

GEORGE R. Aav^ A?//^/ of marque againfi Frai;i<;e, Sjpaiii, 

Videfupn, (A*^0. «r/A^ United Provincei. Gw««/wrC?(p^ 

» " . >», ij.. ., -• 4MUWy- i^T^y in 4ki fkiNy^igiik fear ^ our 

.^^^^^i\Wr,P7^ 9u? feCT^r^iSD^^uftioas to. ^^«ommandcf«; of 

, , . . ®Hr.5"P«.ff.?^?ran.4 jri^f*ecrib,;dMed Janu^ 

1794, we togiiified, th^t th^x^^iftuid hnsjg i« for.lfiiii^ul. a|p^ 

Cftti9n» all Ycflfek wi^ tliejap.cjjrgoes.tbt wjre |a4e)n lyjjji [iw^^ 

tbe.prpducc of tl^e Frfw^kif^ffi IiJia iflaiv4%i an^ i:om%^^ 

-^*'W* apyjBort of J% faid ijlIaB48. to ^py iSr|. ia^^W^ 5^ W* 

, likcwife all fliips, with their cargp^i/ thjit werejatfea witb goodsi 

' ■« ' ^ ■" me. 



A*tff^€«^Qf Jibe ;fti4 'Gandhi tbe, pvcfpMf pt wbicfc goods 
AovM'belang to Uj^dit^^t-Fr^fmu tcwhatroever porta the fes)^ 
;|night^^0^ad)$ aoul ^bat Ui|ef «(liottld/iei^c ji^ iUps that ftould 

))e found attempting to e^tertany p^t^.of tb* ,£ud iflands that 
9qfa§ <;(L(hoHU >te bk>c)U|d^ by th« annt of IJis Majefty or his 
'9dKcB« aod^ibowU iimd them jiy I^Jth abeir i:^pe9» for adjudU , 
ai&tioQ}; jKidadlb liU «effeU bden wboUyt or in* partf witjt ;XKayal 

or military ftoi^# boiMid.-fto any^ pert' of the iaid> iflaDd8^ an4 
-%Mdd:iei>d.:tbe|0 .into . fo^ie . eonycinient port 4>elot^n|r to His 
^ajeSyy in jordfC tl)$ft |Jb^y» 4:qg«(ber..i^ ^hfir.i:argQ^$, might 
^beflptone^d. agakift' acoprding tql the bunr of nations; And 
-^cfCf^y ja €^fideration of the.pr^nt; date .of the.fommeroe 
'pftfais <»antry» as weU as thaX of nei^jtr^l^ountries, k is ^spedkat ^ 

.tojreyoke the faid inilrufiions; we nar^ pleafed hsre^yfto revoke 
\tbi^ £vne» and in Ueu thereof^. ^ b^xt thoaghj:.i}t ^o iflue ^efe 
^^onr inftru^Qo$» .to be obferyed from heiy:pfoctli by the com- 
•'^orandcrs ofall pur fhips of war^ and pravat€;^rs, ^bat ba.vf or may 

htvel letters of mar^jue againft Frat^e^ S faint aqd ihM UniSiJ 

J. That they (hall bripg jtt, .for la^yfu^ a^judicaticujt^:^ *veflela, • 
.^^h ^heir cargoes^ . t^at are laden with goo48| the produce of 
any ifland or fettlement belonging to France, SpflfHf or the 
United Propincef, and comkig d^ire^ly from any port of the faid 
iilands or fettle,mentS; to any port in Europe^ not being a port of 
this kingdom, nor a port of jhat country jto which fuch fhips* 
^ benig neutral fliips, fhall belongs 

n. That they (hall bring in» for lawfujL adjudication, all ibipi» 
-With their cargoeSf that are laden %yith' goods, the .pipdufle^of 
^ the faid iflands or fettlementSj the property of Which *goods (hj^ 

'^ be'ongtofubjeftsof FrjAtf/f, -S/a'«f PJ'it^^ Uniti4 Provimet^ Xq 
?nrhatfoever ports the fame mav be bound. ' 

V III. That they (hall feize all (hips that (hall be found attempt* 
ing to enter any port of the faid iilands or (ettlements« that is or 
(hall be blockaded by the arms of His Majefty ^ and (hall fend 
them in with their' cargoes, for adjudication, according to th^ 

" terms of the fecond article of the former inftru£iions, bearing 
datethe Sthday of /w/itf 1793. ' 

IV. That they fhall feize aH ve(rels ladep wholly, or in part^ 

; with naval "or military (lores, bound to any port of the faid 
iiflands or (ettlements, and (hall fend them into fome convenient 

^' port belonging tp HisMajcdy, in' order that they, tog«jthcr with 

L^*] their 



Uieircar^c^e'Sft may be proceeded againflT a<*cprdiirg Xo the rules df 

tJie law of actions. 

£y Nit Ji^ffj^y,s commands 

PORTLAND. 



V ; Admxfaky Prize Coan. ' '"^'A 

ti^Krvkk^ Jacob Cbrtpidnjdfitt TCiAeT* ' .-.. ' . -•.•^Cv 

rpH £ daim of Ji^^tf^ CbftfRan Jthfin of Afntrttdi in Ihuikatil 

9th Af/7 1795. a fabjefi of His Majefty the' King of ^Denmarhf aii4^baiUB 

VWeiiipra, of the (Hip Far/f/izii/on behalf ofhimiiirlf^nd of i*«*f^«xJ5fc«iri^ 

p 170 auu 176. i^^^^,^^ othefg^ 3U of jpgnrade aforrfaid, alfo fab)eafcf>RtH* 

Majeftf tht King of Denmarif the true, h*fid, nndfeletownjfi^ 
and proprietors of the £iid flup» her tackle, ^phr4y nAitxtsi^ 
twe, iK)\^ detained at Leitb iii MiM .firi/^riit ; i<i 4K>nieqiieneq 
of the leiziire or dejkesdon of the cargo of the faid ((ttp/'^F^ 
GoOedor aad Comptroller of His Majefty's Cilftotri3 '^ ImM 
fibrefiud; at fet forth io the affidavit* hereto tooeautd ; tmd ^'d 
Cjft be|ia)f of i'tf^ Pefclmrpi Ctfenbagen^ merchant^ likewife' « 
• itifajeA of His Majefty the King of Bwmark, the true> UsrfuL 
aieid jblr ewner and proprietcPr of the faid cargo ; for the £dd 
ftip,bertaekle/ apparel, and fttmiture» as.the fole pBop^rtydf 
I}anyh fnbjeQs as aforefaid, and for the car;^ of the bid :firip^ 
^^by^% Ddmi/h property fubje^ to {a) a proporrioii of n certitin 
aHemge due from the faid (hip and cargo arifing from' 6mi9^ 
iii^oedby the/hipt in cooffiqiiefice thereof he was "forftld \» 
pot ialK> Ltifb al a&refaid ; and &)r filch proportio« ofr t^'^ajbd 
average aeeotdk^ty, and for all fudi freight^ lofli^s, coftsicbvfg^ 
4daftiage0>.idemumge, andexpences as have arifeit, or fltaU^^r isay 
^u-ife by reafon of the feiaure or deteutioif aforefaid. , . .'. :.. . 

J. NicHOL. JACOB CHRISTIAN JESBiSEK* 

' ' * ' it " > 

(«) This form of Claim and Allidavit was inferted to anfwer the note page x )o. 

— Being the Claim hi the ^ortuna Jekfen^ cited pise ^76, Itmiy; atf^lvi'liWc 

iime, I'en'e to ftafe more nr^iCely the partkukn ol tliA oile, llie 'i^xrir^^vkt^^^ 

incurred was 335/. l4/. 6// The . proportion, 9s :foVi^- .^ififweeft fh^ni^Ami^t 

on the cajf^o was 241/. ;6». 4/. TWre was. befirie* a (Jiar|^0 'fS'^v';Pff^^)^ 

average on the cargo of %j^,t^s»%d. — amounting ultogeth^r to ^^5mX^«/^* 

' After a deduction of 240/. for wheat thrown overboard, a^d brought into the 

^'general average, there remaiae4' S balanct of 15/. iCs^ 4^. to/li^^ paiJT by ue 

^ -It MRBS UttSfiim, that wife daln^cd' by .the 9e^illrbr ana'i»ldbxbMu?Aviiillhe 

-r«^n<ite^|^«LreaKlbiitigcirgptakaa tj)^ (liiiaki)iMB^«^\a£kiin^^^ 
j<} i)e ^id «b Mr. /'/t^r/r. L t 
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Admiralty Prize Court. 

The Fqrtuna, Jacob Chrlfiift$f Jehfeh matter. 9th 'Aftiy 1795, 

'A ?P£AR^D perfonally Jacob Cbrlftian Jehfin o£ Apenraif i<i Supn,p.i7oi 

Denmark^ and made oath that he is a fabjefi of Hi^ Majefty 
tkcr^Kiiill^ of D€«mat%^ andmafter of.the ihip Fortuna, and thft 
tliA:4epooen^ and AnArqfiusHenrkus Lange znd others^ all of 
^ifimMe 9hwSM, and likewife ftibjeas of Hit Majefty the King 
cS^Dimmutif -^evsr aod are thetrue, bwfuV and ijole ownoft and 
propmtoi^ of the faid fliip» her tackle, apparel, and fttmiture ; 
aiidi he furtber faith, that havrog taken in a carj^o of wheat, (the 
pMperty,^^ as be the deponent verily beKetesi of PiUr Pe/ehur of 
C^tlSagiih i^rthant alfo a fabje^fc of Hit Majefty the King of 
i)tumarifj he (aOed therewTth early in November hft from Hf^etif 
tiigen aforeCud boond to Btminkkmxi but that the veffel meetiif|^ 
Miilh much bad \ircather and contrary iivtnds, and having fpnin|; 
aUak, be the deponent was forced to make for a harbour, and 
accordingly put, isto the port of Likb in Notify BrMf^ where 
the (aid cargo was unladen in order to enable the deponent to 
jrf pair' the damage fuftained by the (hip ; that the faid Uitp wait 
aocoi^ingly repaired, and the ftid cargo having been ftored <in ware* 
h^^sat Ljfitb under the locks of the Colledor and Comptroller 
of the Cuftoms there, this deponent on the td of Mareb'hkfk 
dipplted to the faid Colle£h>r and Comptroller for permii&oa td 
jre^ihip the Oune^ but that fuch permiffidii was )«ftifed| and that 
the faid cargo hath beea ever iince detained, and isnowfetsed 
and detained in the faid warehoufe at XW/i^ under the atlthoHty 
of ihe (aid Colledtor attd' Comptroller : and that in confequence 
of fuch feizure or detention of the cargo, the faid (hip is alfo now 
Jying at JLeid^ unable to profecute her afore faid voyage ^ and re- 
ferring toihe papers hereto ainnexed ayurked from No. 1. to No. 8. 
JnolnfiTe', he faith that the feme are the documents relatinjg^to 
^ttti^-ftSp'-^hdcargo^^ sAid'were on board ik the time of his putting 
%to ^Ldi6 as afdrefaid, and that the fanieare true and genuini^ ; 
andlie.fdrther faith, that i)b perfon or.perfens being a fubjeft or 
fuf>je^8 of france^ or inhabiting within any of the territories of 
. Fr0fV<» i»or.ih?ir..fadart or^ageais, nor any others >enetniet p,f the 
CroPHrnAil -Greats .ffrxtoifPr Thad ^ tist tiont*^ of the faid "feidsdre ^r 

' ' ' • detention. 



Vide fiipn, 
p. 71. 
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diitttMtiqpt or «ow. Ii^ve -mj rigjit, tMbv^Pr inlei«(i :ift tlwr&i^ 
Ibip,- her ta^kle> aj^pard, furnitur^ or t/^ thertmpwledg^fnvlbc* 
iief of tbis d^poiiient 4o the, SViigP of the fftid. Hiip .<or in wn^p p«rt 
^feof ; j^od that ^he cjrim hereto ftonexed* 19. » <n)e 9i|d jii|tftotialiQ# 
aiod iJiai )ie flialjL be able to make 49e proof iticreof ng^he iSbed^ 
^nenjt ve|4)¥^|[)e)ievj;^ •. I  ' ... . -j^^'/ <-/.'i3r. 

::. . / JACOB CHRISTIAN iIEBSBN* 



•*■»«»■ 






\i» i.': ;^ov; 



* » ■> 



At the Council Chamber WhUchalh . the jotlji «^f D^cea^ft^ 

J799» P^^^*^"^ ^^^ Loirds of His Majefty'sji^Qflj-lipno^ 

' ijbl/B Privy CQunciJ . .< ' ; ^ 

^TTHEitEAs by an a^.. of Parliaipept paffed ia-tb^.tWrtfrnijItk 

■^, .) y?^ of His Majefty*^ reigOf intituled M an a4^ to allow the 

importation of Sfant/h wool in (Iiips belonging to countries ia 

amity with His Majefty," it is enad^ed among other things, that 

in cafe any fhip or veiTel having qq board any Spani/h wool ha« 

beeiif or may be detained^ and it (hall appear to tl^e fa^isfadiion 

of the Lords of l^Js MajeRy's Council that His Majefty^s licence 

was granted for the ipiportation of fux;h Spantjb wpol before fgch 

^detentioD, it Ihall be Jawfiil for the faid Lords of HislMajeHy'ii 

Council, and they are hereby authorized and required to order 

and direS'the'immediate reftoration of all fucli Spani/h wool under 

the aforefaid circumftances to the refpe^ive. owner or owners, or 

proprietor or propria tortf thereof: ^And whereas His Ma|e(ty by 

licence under l)is royal fign manual, bearing dat^ the ^4th day 

of JiTay 1*799, did kuthorize, Meffrs^ Roberts and Cp. of London^ 

'merchants, or their agents, or the bearer pf their billa of lading, 

to import on board any neutral vtflels from Bilhoa to .any port 

in Great Btfltain the quantity of Sfantfb wool, and other articles 

fpecified in the bills of lading ^ A|)d whereas it /bas bejen reprer 

tented that the faid IVleffrs. Robahs axid Cp. did, in purfuande 

of fuch ficence, caufe.tq be put on board the rtiip liic Beur/e. 

Thomas SbtmelU matter^ being a neutral .fciTeL , the foUowmg 

Spantjb wool, vtz, . -, 

12$ bags of «S]^/z/?^ wool, 

12 ditto ditto, _ .. ^: . . ^ 

for the purpofe of importing^ the fame into this kmgdom under 
 . ' ' 6 '' '•  * "* 'V ''* \f *tlic 



liief atttbarity of f ach Ikeiftidei Aifdw^feft^ it Ul^ aifolie^it^^^ 
ptdfeatd^liartiK^^faid Aipor.veffel WM fieidsod by the Tetegraft 
Ma^ of: war ^an^^ll ii alleged that tke feU g;rduiid of fuch fei«ure 
aini'det^lail n^ that ftieh fiiip or velT^r had on board fudi 
^m/lk matA 4M' afor^fiudi ^ Mow^ utidcl* the powers and autho* 
rities vefted in the Lords of His Majefty's Contioil by the fatd a^ 
i#1Sfd&2aied^ that it hai beeiiinade to appear to them that his 
Majefty'g licence was granted for the ifhpdrta^oii' at Bxh Spans/k 
wool at aforefaid ; and it is ordered in Council^ in further pu^'» 
fuaaceofthe fald a6t, that the Iaidveffel» and all fuch Spanijh 
wool as aforefaid, be forthvritb lit»€9«ted aa &r as the fame woidd 
have been liable to feizure and detention in refpedt to the Spant/h 
#bdl bn biNird the fame in cafe fuch wool had bieen put oa 
Bdard foch vefTet without fuch licence haying been granted as 
aforefaid ; and the Judge of His Majefty^s High Court of Admi* 
#diy tt'to gif^ she iiecefiary £re6ti6ns her^ accordinj^y. ^ "^ 
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At the Court at St. Jamit^i, the ipfh of^lF/SriMf^ iSqdy Vidtru(»ri^ 
prefent, the King^ moft exc^lbit MajcAy in CouBciL ^'^'' 
XirrHtafiAs by anA6t pafi^d in the thiiiy^niAth year of His 
Majefty's reign, intituled ^* an a£t to allow the importation 
6^ Spant/b iffyoX in (hips b^lohging to couhtHes in amity with 
HtsMajefty,*-* reciting that by an 9& pa&ed in the thirty- 
{Ilird year of His Majelly^s reign, to prevent traitorous corre»> ^ 
rpondence with His MajeUy'seneniie^, and by feveral fubfequent 
8U3t8y trade and ihtercourfe was prohibited beti^reen Gnat Sritmn 
kiid the countries in hoftiHty with His Majefty, unlefii fuch trade 
And ihtercourfe Oiould be fpecially permitted by hit MajeftyTa 
ticente* and autliority ; ^nd alfo reciting, that, &r tbe encourage- 
m^ni of the manufaAure's of. this country, it wai'.expedient to 
j^ttmit the' unportation of Spamjb wool from any place whaJk« 
i^fver'^ih fhips *dr veflels belongii^ to any. kingdom or ftate in 
amity with His Majefty^ it was eiiaAed that it fliould be lawful 
to afiS Tot any perfon or perforia to iitaport into this kingdom 
Spofd/h wool from finy port or/placc wli^te?er;"'in foreign parfa, 
in any (hip or veffetbefonging 'to anykingoom or ftate in amity 
witiii His Majpfty, anf thinrln tbe faid a^Mfled in the tbirty- 
'ima yearH)r the reign of his pjrefent Majefty, or airy jothcr act 
Qt aftt of Parliament to the^Cfi^trary in anywife notwitbftanding« 

And 
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And wliercas dottbts have arifetiy wHether, according to tW 
' true conftruAion of the faui nA of the thirty -ninth yean* of Hi# 
Majefty's reign, His Majefty*8 fabjeds are thereby authorifed to 
purchafe and import Spant/h"^oo\ under circumftances which 
Would make the fame liable to capture, as the propefty of 
labjeds of His Majefty trading with the «neray, unlefs the licence 
of lA\t Majefty fhould be firft obtained for that purpofe i His 
Majefty, by and' with the advice of his Privy Council, is pleaM 
to order, and it is hereby ordered, that it (hall b« lawful for 
any of His Majefty's fubje6):8 to pttrdhafe ahd import into tihta 
kingdom any Spant/b wool, in any (hip or vefTel belonging to 
any kingdom or ftate in amity with His Majefty, ifotwithftanJiiig' 
the purchafe and importation thefeof may be deemed a trading 
with His Majefty 's enemies, and notwithftandirig the(ame might be 
liable to capture as the property of His Majeflty's fabjeAs trading 
with the enemy, in ca& this order had not been made* , 

And whereas fome of His Majefty's fubjeds may have already 
purchafed for the purpofe of importing into this kingdom, and 
others may have caufed to be brought to this kingdom for the 
purpofe of importation, Spantjb wool, without having obtained 
JHUs Mi^efty'sfpecial Koence lor th^ fame, conceiving that fuch 
Boence had bccft rendered unneeeflary by the faid aft of the 
tiiirty«niiith year .of His Majefty's reign^ His Majefty is pleafed* 
l>y and with the advice of his. Privy Council, to order, and it is 
hereby ordered, that in cafe any perfon or perfoas* being a 
Cdbjefi or fubjeAs of His Ma)efty» hathi or have, fince the paffing 
c£ the faid aA^ purchafed, for the purpofe of importing into 
this kingdom^ or caufed to be brpught into. thi3 kingdom for 
the purpofe of importation, any.: fuch Spant/h wool as aforefaid, 
without having previoufly obtained any fpecial licence from His 
^Majefty for ft) doings it fliall b^ lawful for fuch perfon or perfon^ 
to import. the lame,' as if f uch i lic^lMre bad been ppevioufly 
obtained: And .this His Msj^fty'^ order ihall be deeioed an^ 
4aken to be a iuil and fui&cieat^HceDce ibr the. purchafe and' 
impovtation of fuch %ool, notwithflandkg fuch purct^afe fir tm* 
•portation might otherwife be deemed unlawfuU as a' trading with 
His Majefty's enemieSy in cafe -thtt order had not been made x . 
And the Ricfht Htmoucable tbi Lprds Commiifionem of His Ma- 
jefty's Treafury, and the Lords Commiffioners of tl^e Adfniraltj^ 
ato to give the necci&iy diine^iops |iereui| as to ih^ may r^fpec* 
tively l^>p^ft^^ , . . W.Fa^tm^. 
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INSTRUCTIONS for the commanders of fuch 
merchant Jhips or vejfcls who Jhalihave Utter f 
rf marque and reprifah for private men of 
war- agaitift the Jhips j vejfeisi '^d g9ods ifm 
longing to the perfons inhabiting the coafis and 
GEORGE R. ports of Geiioa> and the territories of the. 
(Z*jS«) Pope^ Jliling themfelves the Ligurian and the 

Roman Republics y by virtue of our commijpon ' 
granted under our great feal ^^Great Britain, 
hearing date the twenty-eighth day ^/*Septem«» 
ber 1 798. Given at our court at St. James's 
the twenty^ninth day j/'September i ^gSyon^ > 
in the thirty^eightb year of our reign. 

ARTICLE 1. 

npRAT it (hall be lawful for the commanders of fhips authorizea . 
by letters of marque and reprifal for private men of war, to. 
fet upon by force of arms, and fubdue and take the men of war». 
fliips and veflelsy goods, wares, and merchandizes belonging to 
perfons inhabiting the coafts and ports of Genoat and the territorial 
of the Pope, ftiling themfelves the Ligurian and the Roman repub* . 
Ikjs ; but fo as that no hoilility be committed, nor prize attacked, 
feized, or taken, within the harbours of princ^ and ftates in aoiity 
with us, or in their rivers or roads, within the (hot of tiieir can- ^ 
non, unlefs by permiiSon of fuch princes or fijitest or of their. ^ 

commanders or governors in chief in fuch places. . . . .„ 

... .... 

11. That the eomnanders of (hips and veflels fo authorized as 
tforefaid, (hall bring all (hips, velFels, and gopds, which they (hall 
feize aQd take, into fuch port of this our realm of England^ or 
feme Qther port of our donsiaions^ as (hall He moft convenient ia 
order to have tbe tame legally adjudged in puf High Court of 

19.1*' "v ' W ..A^»^^X\ 
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Admiralty of England, or before the Judges of any pther Admi* 
taky Court lawfully autliorifed within our domitiiditt. ^ \ 

III. That after fuch Ihip8, ytSklt^ and goods, fhall'be talten 
^ and broaght into any port, the taker, or one of his chief officers, 
orfome other perfon prefent at the capture, fkall be obKged to 
bfing or fend, as foon as poflibly may be, three or four 6f the 
pnncipal of the ecmpan'y ( whereof the matter, fupercargo,* iriate, 
or boatfwairi, to be always two ; of evefy (hip or veffel fo brotignt 
into port, before the Judge of our High Court of Admiralty 6f 
England, or his Surrogate, or before the Judge of fuch other Ad- 
tniralty Court within our dominions, lawfully authorifed as afore- 
laid, or fuch as fhall be lawfully commiffioned in that behalf, to 
be fwom and examined upon fuch interrogatories as ihafl tend to 
the difcovery of the truth concerning the intereft or property of 
fuch (hip or (hips, veffel or veffels, and of the goods, merchandraes, 
or otftier effeAs found therein ; and the taker fhall be farther ob- "• 
Uged, at the time he j>roduceth the company to be examined, and 
'before any monition fhall be iffued, to bring and deliver into the 
bands of the Judge of the High Court of Admiralty ol-Ejighndy 
his Surrogate, or the Judge of fuch other Admiralty Court within 
.our domioioQS lawfully authorized^ or others commifliohed as 
. aforefatd, all fuch papers, paffes, fea> briefs, charter-parties, bills 6f 
lading, cocketa, letters, and other documents and writings, as fhall 
. be delivered up, or found on board any (hip. The. taker, or one 
of his. chief officers, or fome other perfon who was prefent at the 
capture, and faw the faid papers and writings delivered up, or 
' other wife found on bo&rd, being firft numbered and their number 
. fpecified in tlie affidavit at the time of the capture, makt^ oath 
that the faid papers and writings are brought and delivered in as 
they were received and taken, without any fraud, addition, fob- 
du6iion, or embezzlement, or otherwife to account; for the- fame 
^ . upon bath, to the fatisfad^ion of the Court. 

IV. That the fhips, vefTels, goods, vrares, merchandises, and 
effe^s, taken by virtue of letters of marque and reprifals as afore* 
faid, fhall /be kept and preferved, ^and no part of them fhall be 
fold, fpoiled, watted, or diminifhed : and that bulk thereof-Aall 
not be broken before judgement be giveti in the High C6int'of 
Admiralty of England, or fome other Court »f Admiralty liMr- 
folly authoriied in that behalf, that th^ fhips, goods, aodiMrf 
. chandifety are lawful pfizer • , : - • ^ • 
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Vt That if any .flup x>r veffel belongaig tp ua, or our fubjedSf 
fl^l bcj found in diilrei^^y by being in figbt, fet upont qr tak^n by 
thet^ieQiy« or by reafoaofaoy other acci^kpty the couamandersy 
officers,, and coni{iAny,o£ fuch mer^ant (hips or veflek aa (hall h^ive 
letters of marque and repdfals as aforefaid, (haU ufe their heft e|i« 
4e2lTours» and give aid and fuccour to aU fuch (hip and (hipst and ' 
.(hall, to th^ utmoiH of their power» labour to free the fame from 
the enemy,, or any other diftrefs* 

* - *  

4 

VLTbatthe commanders or owners of fuch (hips and TefiTeltfy 

before .the taking out letters of marque and reprifals, (hall make 

appljc^ti(Hi in writings fubfcribed with- .their hands» to our 

-. I^gb^Admiial of Great Brttainy or our Commi(iioners forexecut- 

jyQg;^hat office for the time being, xn* the lieutenant or judge of 

Jibe .{aid ^igh Court of Admiralty, or his Surrogate^ and (hall 

therein fet forth a particular, true, and exai^ dcfcriptip.n of tbe 

,.fiiip. ox veiTel for which fuch letters of marque and reprifala ia ne- 

«q,ueft^» fpecifying the burthen of fuch (hip oi^ iK(rel^ and the 

number and nature of the guns, and. what other warlike furniture 

. and ammunition are on board the fame, to what place the ffup 

] belongs, and the name or names of th^ principal owner or owners 

of .fucb (hip and veflel, and the number of men intended to be put 

on board the fame, and for what time they are viflualled, alfo the 

. n^mes of the commander and officers. 

VII. That the Commanders of (hips and vefiels having letters 
of nuirque and reprisals as aforefaid, (hall hold and keep, and are ^ 

hereby enjoined to hold and keep a correfpondence, by all conve- 
niences and upon. all occafions, with our High Admiral of Grea^, 

, Britain i or our commiffioners for executing that office for the 
time being, or their fecretary ; fo as from time to time to render 

; and give him or them not only an account or intelligence of their, 
captures and proceedings by virtue of fuch commiffioos, but alfo 
of whatever elfe (hall occur unto them» or be difcovered and de- 

' cbred to themi or found out by them, or by examination of, or 

1 conference with, any mariners or pa(rengers orof or in the (hiplb 
.of veffels taken, or by any other ways and means whatfoevei't 
touching or concerning Xbt defigns of the enemy' or any of theiir 
lleetSi (hips, ve(rels, or parties : and of the ftatxons,* (carports, and 
* places^ and of their intents therem ( . and of what Ihips or veflels of 
the enemy bound out or home, or where cruising) as they ihaB 

[b] 3r keaf 
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Imr of; and of whstteyer elfe material in thefe cafes may arrhre at 
their knowledgre ; to the end fuch courfe may be thereupon taken 
and fuch orders given, as may be tequifite. 

VIII. That no commander of any (hip or veiTel having a letter 
of marque and reprizal as aforefaid, (hall prefume, as they wifl 
anfwer at their peril, ' to wear any jack, pennant, or other epH^^ 
or colours ufually borne by our fhips; but that^ befides the colours 
ufually borne by merchants fhips, they do wear a red jack, with 
the union jack defcribed in the canton at the upper corner ther^f, 
sear the ftaff. 

. iX. That no commander of any (hip or veffel having a letter 
of marque aud reprifalsas aforefaid, (hall ranfom of agree to rair* 
fom, or quit or fet at liberty, any (hip or veffel, or ^heir cargoei, 
^Iiich fhall be feized and taken. 

X. That all captains or commanding officers of (hips having 
letters of marque and reprifals, do fend an account of, and deliver 
over, what prifoners fiiall be taken on board any prizes, to the 
commifiSoners appointed, or to be appointed, for the exchange of 
jpnfoners of war, or the perfons appointed in the fea-port towns to 
take (^arge of prifoners ; and that fuch prifoners be fubje6t only 
to the orders, regulations, and dire6lions of the &id commiiHoners ; 
•and that no conomander, or other ofiicer of any (hip having- a let- 
ter of marque and reprifal as aforefaid, do prefume, upon any pre^ 
tence whatfoever, to ranfom any prifoners. 

XL That in cafe the commander of any (hip having a letter of 
marque and reprizal as aforefaid, (hall a6i contrary to thefe in* 
ftru£kion.s or any fuch further inflrudions, of which he fhall have 
due notice^ he (hall forfeit his commifHon to all intents and pm*- 
pofes, and (hall, together with his bail, be proceeded again (I ac* 
cording to law, and be condemned in cofls and damages. 

XII. That all commanders of (hips and vefTels having lettera 
pf marque and reprisals (hall, by every opportunity, fend t%^€c 
^Copies of their journals to the fecretary of the admiralty, and 
|>ro€eed to the condemnation of their prizes as foon as may bc« 9^4 
vrijhout delay.; '^ / 

Xm. That commanders of (hr^^s and vefTels having letters ^ 
msu-que and reprizalsy (hall upoa dii^e notice being given to them^ 

obfenre 
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^bfenre all fuch other inftrudions and orders, at we (hall think 
fit to dired from time to time^ for the better carrying on thii 
fervice. 

.XIV- That all perfons who (hall violate thefe, or 'any other of 
our inftrudlions, ftiall be feverely punifhed, and alfo required to 
make full reparation to perfons injured contrary to pur inftru&ions^ 
for all damages they (hall fuilain by any capture^ embezzlementj 
demurrage, or otherwife» 

XV. That before apy letter of marque or reprizala for the pur- 
pofes aforefaid, (hall'iffue under feal, bail ihall be given with fure- 
tiess before the Lieutenant and Judge of our High Court of Ad- 
miralty oi England^ or his furrogate, in the fum of three thoufand 
pounds fterling, if the (hip carries above one hundred sind fifty 
men;* and if a lefs number, in the fum of fifteen hundred 
pounds fterlingy which bail (hall be to the effe^ and in the forn) 
following :-— 

<< WHICH day, time, and place, perfonaUy appealed • 

and 

who fubmittingtbenifelves to the jurifdiAipn of the High Court 
of Admiralty of England^ obliged themfelves, their heirs, exectt- 
tors, and adminiftrators, unto our fovereign lord the King, in the 
Sum of * 

Pounds of layvful money of Greai Britain^ to this eSeft : That ia 
'. to fay, that whereas 

. is duly authorized by letters of marque and reprifids, with the 
(hip called the of the burthen 

of about tons, whereof he the (aid 

gOeth mailer, by force of 
arms to attack, furprife, feize^ and take all (hips and vefiels, goods, 
' wares, and merchandizes, chattels and effeds, belonging to- the 
' perfons inhabiting the coails and ports of Genoa, and the territories 
of the Pope, ftiling themfelves the Ligurian and tne Roman re* 
publics, excepting only within the harbours or roads within (hot 
of cannon of princes and ftates in amity with His Majefty. And 
whereas the faid 

C»3 I J»^ 
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hatha copy of certain inftruftions, approved of and pafled by His 
Majefty in council » as by the tenor of the faid letters of marque and 
reprizalsy and inflru^ions thereto relating, more at large appeareth. 
If therefore nothing be done by the (aid 

or any of his officers, mariners^ or company^ contrary to the 
tr'ae meaning of the faid iuftrudioaas, and 61 ;ill> bttier itiftni£iions 
which may be ifTued- in l^e manner hereafter, ^ood ^hereof due 
notice (hall be given him, but that the letters of marine and re* 
prizals aforefaid, and the faid inftru£kiohs, (ha!l in aH ^rcictiMrs 
tte well and duly obferved andperfdrii)ed> a« ^ras they tiaMtbe i|Kdr 
Ihip, mafter, and company any way conderfij and irtbey^fhau 
gm full fatisfadtion for any danutge or injory which Aia}t \^'6xftlCi 
by them, or any of them to any of His Majefty*S fubje6l:i?'*ors'^ 
foreign ftates in amity with His Majefty $ and alfo (h^ dul^ fiUl'd> 
tTiily pay, or caufe to be paid, to His Majefty, of the cuffejiiiej^ 
or officers appointed to receive the fame for His Majefty, tlt»1l€t]ki^ 
cnftoms due to His Majefty, of and for ail /hips and gdodr fo' ar 
albrrfaid taken and adjudged for prize r And mOi<ebv6r if'tifir^ 
faid * ihallDo6 

tikke an]^ fhip er veffeU or'any goods ot merchandizes, bek>n|fhfg' 
to the enemy, or otherwife liable to <5onf%ati6n, through coiyfei»& 
or clandeftinely, or by collofibn, by virtue, H:olour, or pretett|»-of 
Bis faid letter of niarque and feprizal, that then this bail ftialli)^' 
void and-of none ^Sc&. ; liiid unlefa they fiiali fodf)f they:<di»^!^ 
bsi^IbveraHy confent that execution ibatt iffue fort£ «g^ififlr 
them, thetr heirs, executors, and admimftrators, g6od9 and 
dh^ttlSy'whereibeVer the fame ihall be found, to thie value of thr 
iottiof'' 'pound* before* 

ilientioned: And In. teftimony of the truth thereof they kive' 
fceremito fubf^fibed their names. 



By liis Majefty's com^nand. 



PORTI^AND. 
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c T A PROCLAMATION for granting the diftrib«twii of 
'•r : . piifBM. [lith Noireniber» 1807.3 

. "> I • f '• • • ^ ' . "  • -k 

,.^,EORGE R. 

'tlEtHt&tAi by oor order in Oouocil (i), dated the 4tb «f 
i ;'. A^^mferiaftsinti .We have ordered that general reprifrlt be. 
giTAifted^ Igxbft the 'fliips, gooda» aad fubjeda of the King <oC, 
-^^k'Hv^rl ifeve and except atiy Teifels to which our licence har 
b^en gliaatedi or which have been dire^ked to be releaCed from the 
^iBbargfo* and have not fince arrived at any foreign port); And 
i^h^ao by our drder lo council of the fame date, we hiMt ordered 
thafr^edeffftl reprifale be granted againft the ihip{}|. goods^ aod hxb^ 
habitants of the territories and ports 4iiTMjhany^ the kingdom oC 
Ni^ksp the port and tenitory of Rdgufa, and thofe of the iHa&dtf- 
Iftleljr.compofing tlie repuUiek of the ^eifen Iflandit and aU other 
ports and places iu the Medittrraiitan v^viA uidriatU fes^y which arfr 
<)eci»pi«d by the arms of Franci or her aUies» fo that as; well^oar 
fleets and ihips^ as alfo all other fliipe aod veffe^s that fliaU \m 
cfommifiioaed by letters oi marquea or general ;'icfprifals| or othcr» 
^fjS^ by our commiffioners for esfiecuting our office of. Land ,Hjg2|[ 
j^^iial of Great Britain, fhaU and may lawfully feize^all ftipfy 
vf^fiels, and goods belonging to the King of J)$nmark^ or to ao^ 
jgf^lie territories, ports, or places aforefaid, or to any perfona^eing^. 
f)M;^6^s 00 the King ^f iDmmarif or inhabiting within any of thf 

territories o^ Denmark, or within any ^of the terri(tpriQA^port^^,0? 
places aforefaid, apd bring the fame to judgciacnt in any of the 
courts of Admiralty within our dominions^ ^uly authorized and 
requii^d to take c6gnizance thereof* We» being defirous to give 
due encouragement to our faithful fubje^s who fhall lawfully feize 



( I ) This proclamation has been compared with the proclama- 
tSons of 7th July iSo3» and 23d December 1607, and the 51ft 
January 1805 i ^^^^ ^^^ former two it is found to agree verbatim. 
Some variations occur in the proclamation of 1 8051 which are 
diftingttifhed in their refpe£tive places* 
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the fame, and haying declared in council by onr order of the 4th 
of NoTember inftantt our intentiona concerning the diftributiw 
of atl manner of oapturesy feizures, prizea, .and reprifals of' all 
ftipfi and goods, during the present hoftilitiea^ do now msdte 
known to all our loving (ubje6is, and all others whom it may cbn« 
caerDy by this our proclamation, by and with the advice and coq*« 
fentof oar privy Council, that our will and pleafure is, Thattb# 
neat produce of all prizes taken, the right whereof is inherent lit 
us and our crown, be given to the takers (fave and exoepr 'dir 
produce of fach prizes as are or (hall be taken by flaps or vefblt 
belonging to, or hired by, or in the fervice of, our eomnattiamv9h 
* •£ euftomsor excife, the difpofttion of which we referve t»our 

Anther pleafure ; and alfo, fave and except asherem-afccr-iumw^ 
taoned), but fabje£b to the payment of all fuch, or the likxr a]&~ 
toms, and duties, as the fame are now or would have beep itabk 
to, if the fame were or mig^ht have been imported as mercha^<Hze| • 
and that the fame may be fo given in the proportion and noLfum' 
berein-after fet forth, that is to fay. 

That ail prizes taken by (hips and vcffels having cooimifficms of, 
letters ofmarque iind reprisals, ( fave and except fuch prizea as are 
or fliall be taken by the fliips or vefltls belonging to, or hired by, 
oe in the fervice of, our commiflioners aforefaid), may be fold and 
diipofed of by the merchants, owners, fitters, and others, to whom 
foch letters of marque and reprizals are granted, for their own u6' 
mod benefit, after final adjudication, and not before. 

'And' We do hereby further order and dire£k, that the neat pro* 
duce of aU prizes, which are or fliall be taken by any of our fliipt 
prrvefliels of war, (fave and except when they fliall be acting on any 
cenjand expedition with our army, in which cafe we referve to' 
oarfelvesthe divifion and diftribu^ion of all prize* and booty taken, ^ 
mtsd aifo fave andiexcept as herein after mentioned) fliall be for the' 
tfitire benefit -and' enicoufagement of our flag officers, captmii^,* 
commanders, aild other commiffioned officers in our pay, and of { 
th% feannen, marineSf-and^foldiers, on board our faid fliips aod^' 
¥efiels at the time of the capture ; and that fuch prizes may be ' 
lawfully fold and difpof^d of by them and their agents, after the^ 
fame fliall have "been to us finally adjudged lawful prize» and not;^ 
oiherwile^ •.-'--' ; •-. • » 
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The diflribution fliaU ^e rnadfe as fotlowe.— The whole- of' thf 
neat produce being firft divided ioto eight equal parts : 

The captain or captains of aay of our faid ihipslor Teffelaof war# 
who fhall be adu^ly on board at the taking of any priee, (hall 
have tj^ree-eigbth partSi— But in cafe any fuch prize (hall be takeiL 
by any of our (hips or veifels of war, under the comnMud of a fia^ 
or flags, the Flag Officer or Officers being afiually on board, of 
dtre6^ing and affifting in tjie capture, fliaU have one of the ihr€§* 
eighth paru ; the faid one<<ighth part to be paid to fuch Flag or 
Flag Officers in fuch pn^>ortions, and fubje^ to fuch regulatioiMb 
as ace hereia-after mentioned. 

The captains of marines and land forces, fea lieutenants, ait4 
maftcr on board, fhall have one eighth part, to be equally divided 
amoiigft them.-— But that every phyiician appointed or hereafter 
to be appointed to a fleet or fquadron of our (hips of war, (hall, 
1)9 the diftribution of prizes which (hall hereafter be taken by the 
fhtps in which he (hall ferve, or in which fuch (hip's company (haft 
be entitled to (hare, be clafled with the fea lieutenants, with ref^ 
pe^ to the faid one^eighh part, and be allowed to. (hare equsdlf 
with them : Provided fuch phyfician be a&uaHy on board at the 
tioie of taking fuch prizes. 

The lieutenants and quarter mailers of marines, and lieutenanti^ 
enfigns, and quarter mafters of land forces, feeretaries of admirals^- 
Of .commodores with captains under them, fecond mafters of linel 
of battle (hips, boatfwains, gunners, purfers, carpenters, mafteta; 
nuAes, chirurgeons, pilots, and chaplains, on board, (hall have om* 
iighib part, to be equally divided amonft them, 
- The mid(hipmen, captains clerks, mafter faihnakers, carpenters*- 
mates, boatfwains-mates, gunners-mates* mafters at armf, oor« 
porals, yeomen of the (heetSf co&iwains, .quarter matters, quarter * 
mafters-noates, chirurgeons-mates, yeoman of the powder roon% 
fei^ants of marines, aad land forces on board, (hall have mie^ighth * 
part, to be equally divided amongft them. The trun&peter%^ 
qoarter^Unners, carpenters crew^ ftciwards, • cook, armoureriy 
ftewards*mates, cooksnnates, gunfmiths, coopers, fwabbers, or- 
disiary trumpeters, barbers, able featbea, ordinary feamen, and 
maiinest.and other foldiers, and all otbee ptrfons doing duty and ' 
affifting on board, (hall have twa-iighth parts, to be eijualiy divided 
^KsoDgft thesu 

And 
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Atwl VIC -do faereby fuctber order, Ttat in the ctfe pf cutter^ 
fdiopnert (a), and other armed ▼efieUy conunanded by lieutenant^ * 
thc^ftare of fuch lieut^epants (hall be three-eighth parts of the|pHze# 
tinleiJi fuch lieatenantB (hall fa^ under the comnand of a flag viKc^ < 
or offic^ers; in which cafe the Sag officer or officers (hattha^eoBe:? 
of the £Eud three-eigbtha, to be divided among fuch flag offiiseror : 
officers* in the fame manner borein-before dired:<*d9 in the Isaterfofo 
captains fewiog u6der flag officers. •^Sccondly^ we dtreft^ Tiofe; 
the fliare of the (6)- [mafter or other perfon a^ing* as fecondrtn-^ 
.comoaand^and the pilot, if there happens to be one op boacj^o 
fhall be one-eighth part, tp be divided into three e^ual pavts,' jM/ 
wbich twoFtbirds (hall go to the mafter, - or other perfon hAIr^^s 
fecoftd in command, and the remaining one»third to the ptlgt'^^ 
bi^t if there is no pt)ot, then fuch eighth part to go wlk«Uy ^thfi'. 
mafter, or perlbn adking as fecond in command.]-^That the-^re 
of the chirurgeon, or chirurgeoo's ibate (where there is no'chirur*!: 
geon), fflidfhipmen, clerk, and fteward, (hall be one^ightlWf^ 
That the (hare of the boatfwains gunners, and carpenters mates^^ 
yeon^n of the (beets,- fail maker, quarter mafter, and quarteiT^} 
ni^fter's mate^ Avail be ooe«etghth.—- And tbe (hare of t^e feamenyi 
marines, and other perfons on board affifting in the capture, ihallo 
be twcMsighth parts, ? n. 

But it is our iuteotioQ neverthelefs,' that the above diftributi^n : 
fliall only e^lLtend to fuch- captures as (hall be made by any cMt<$rp 
ichooner, {c) or armed veflel, without any of our (Ups or veilels «f 



*^*™^ I  11 I iBii I  » !■  — «^i«.— »^— ^ » I I I i^^m^mmf^mm^-^fm p y   l    » i » tpj I ^ 



{>tf)Procl. 1805. [Brigs.] 
( j.) The dire^ions following ftand in the place of thofebet#eeft> 
brackets in the text« 

^ In, Procl. 1^05. fSttb-lieutenant,- mafter, and pilot (ball be oik» 
«jgbtb» the (aid eighth, if there be all three fuch perfoas Ob boKid 
to |>i? divided iato four parts, two paits to be taken by the ifub^> 
lieutenant, one part by the mafter, and one part by the pilot $ If 
jkhere be only two ftich perfons on board, then the efghth toTST 
diyid<id.^nto three parts, .of which twp-tbnds (hall go to At p^r- 
(oQ fecond in command, and one-third to the other per(b(o ^|f>th^f^ 
bfi.(mly a, (t4>-Ue»tend|itor^ mafter and no pilots th^pt{|e(f(4>« 
ii^tcnsu^t or mafter tA tal|e tb^wfhok eighth*} : , .-^.j 

^ (f ) Pcocl. 1805, [Brig^], ,9x4.10, ^e feyend«&QineratioiuifoU 

lowing* .,^^^ •_ ,..|...... >.:v'.>r* '"V)! ».•;. !J i. "•.•?.|--J ».>-' 
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war being' pnlftnty or ttithin fight of, and adding to tlie enconragfe- 
ment of the captofs^ and terror of the enemy ; batin cafe any of 
our fliipfl 01^ veiTelt of war ihall be prefent, or in iight, that then 
the olBcers, pilots^ petty officers, and men, on board fuch cut^ 
ten and fchobners, or armed vefleU, (haH (hare in the fame pro-^ 
portion aa ii allowed to perfons of the like ranlc and denomination 
on board of our (hipa and vefiels of war (//}'; and fuch cstters, ' 
fdhoonerS) or afttied TeflTels, fhall not, in refpeflf to fuch captaret, 
coa^ any intereft or ihzrt in the flag eighth to 'the flag officer or ' 
oflkterB^ under whofe orders fuch cutters, fchooners, and armed 
▼eflek; may hsq^pen to be (f ). 

And whereas it is judged expedient, during the prefent hoftili-^' 
taeSi to hife into our fervice armed vefiels, to be employed at ' 
cruiztfl% againft the enemy, which vefieh, are the property bf, and 
• their mafters and crews are paid by the merchants of whom they 
ari^ hired,' although feveral of them are commanded by our com- 
mtffioned officers in our pay ; it is our further will and pleafufe, ^ 
that the neat produce of all prizes taken by fuch hired armed vef- 
feb (except as herein-after mentioned, fhall be for the benefit pf 
our tfommiffioned officers in our pay ^ and bf the mafters and crews 
oh board the faid hired armed Yefiels at the time of the capture, 
and that fuch prizes may be lawfully fold and difpofed of by theni 
and their agents, after the fame fliall have been to us finally ad-, 
judged lawful prize, and not otherwife ; the diftribution whereof 
ftlaii be as follows : 

The whole of the neat produce being^ divided into eight equal' 
parts ;— our officer commanding any hired armed ▼efl'el, who (hall 
be a^lially on board at the taking of any prize, (hall bave three- 
eighths ; but, in cafe fuch hired armed rcffel (hall be under the 
command ofa flag or flags, the flag officer or officers being aifhially 
oin board, or directing and affifting in the capture, (hall have one** 
<rf the laid three»eighth parts, the faid one-eighth part to be paid^ 



i*MM» 



(rf) Procl. 1805. [The fttb*fieutenant and mafter to be con- 

fidered as Wafrant officers. 3 

4*^) P^ocl» 1865; [And we further order, that the <fire6tibns 
herein given, with refpe^ to the (hares of fub-lieutenants, mafters, 
aAd. pflota^on boatd veMs eomfnumde^ by lieutenants, be applied 
%o captures made from France and the Batavian RefutBc.'^ * 

to 
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tofuch flag or flag officers in fuch prpportionsy and Xubjeft to fac^ 
Regulations, as are herein-after mentioned. — In cafe there bf 
ading on board fuch hired armed vefFel,, beiQdes our officer com* 
roanding the fame* one or more of our commiffioned fea lieute* 
fiants in ourpay^ fuch lieutenant or lieutenants (hall take one-eighth« 
— One-eighth (hall belong to the mailer and mate^ of which the 
mafter (hall take two -thirds and the mate one-third ; but in cafe 
ifhere fhall be adding on board fuch hired armed veffel one or tpore 
midfhipmen, or other perfon in our pay, of thofe who are clalfedi 
with midHiipmen in the former part of this our proclamation^ ia 
that cafe the mailer fhall take one-half of the eighth, and t!^ 
other half (hall be equally divided between the mate, midfhipmeti^ 
and fuch other perfons in our pay. — Three-eighths (hall belong to^ 
and be divided among the other officers and the red of the crew.«— 
And in the cafe of prizes taken by any hired armed veiTel not com* 
manded by any of our commiffioned officers, one-eighth (hall be* 
long to the flag officers, to be divided as aforefaid, in cafe fuch 

* hired armed veiTel ihall be under the command of a flacr,— Two- 
eighths ihall belong to the mailer and mate, of which the mailer 
/hall take two-thirds and the mate one-third.—- Three-eighths (hall 
belong to and be divided among the other officers and the reft of 
the crew, in manner aforefaid. — The furplus, the diilribution of 
which is not herein dire6ted, (hall remain at our difpofal; and if 
not difpofed of within a year, after final adjudication, the fame 
ihall belong and be paid to Greenwich HofpitaL — And in the cafe 
of prizes taken jointly, by any of our (hips of war and any hired 
armed veiFel, our commiffioned officer or officers on board fuch 
hired armed veflel, (hall (hare with our comihiffioned officer or 
officers of the fame rank on board our (hip or (hips of war, beipg 
joint captors ; the mailer of fuch hired armed ve(rel (hall (hare witli 
the warrant officers; the mate of fuch hired armed veflel with 
the petty officers ; and the feamen of fuch hired armed veflel with 
the (eamen on board our faid (hip or (hips of war ; fave and except^ 
that in cafe fuch hired armed reffel (hall be commanded hjont of 
our commiffioned officers, having the rank of mailer and com« 
mander, and there (hall be none of our lieutenants on board; of ia 
cafe fuch hired armed veifel (hall be commanded by the mailer^ fit 
both thofe cafes the mailer of fuch hired armed veflel flialf (haif 
with the lieutenants of our (hips of war, and the mate with tfie 

. Wiujanl officers**— And in cafe any difficulty (hall arife in refpeft 
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io the faid diftributioo, not herein fufEciently provided for, tii'e 
^une (hall be referred to our Lords Commiffioners of the Admi- 
ndtjf whofe diredion thereupon (hslll be final, and have the fame 
force and effed as if herein inferted. 

Provided, that if any oiHcer being on board any of our fhips of 
war> at the time of taking any prize, (hall have more commiffions 
or offices than one, fuch officer (hall be entitled only to the (hare 
or (hares of the prizes, which, according to the above-mentioned 
diftribution, (hall belong to his fuperior commiffion or office. 

, Provided alfo, that in all prizes taken by any of our fquadrons, 
fb>p$ or ve(rel8, while a6ting in conjun£iion with any fquadron, . 
Slip, or veflel of any other power that may be in alHance with us', 
a (hare of fuch prizes (hall be fet apart, and be at our, further dif* 
pofaly equal to that (hare which the* flag and other officers and 
crews of fuch fquadron, (hips, or veffels, would have been entitled 
to if they had belonged to us. 

And we do hereby ftridly enjoin all commanders of our (hips 
and veflels of war taking any prize, to tranfmit as foon as may be, 
.orcaufe to be tranfmitted to the commiffioners of ournaVy, a true 
riift of the names of all the officers, feamen, marines^ foldiers, and 
sOthers, who were actually on board our (hips and ve(rels of war, 
under their command at the time of the capture ; which lift (hall 
contain the quality of the fervice of each perfon on board, together 
with the defcription of the men, taken from the defcription books 
,of the capturing (hip or (hips, and their feveral ratings ; and be 
' fubfcribed ^y the captain or commanding officer, and three or more 
of the chief officers on board. And we do hereby require and 
dired the commiffioners of our navy, or any three or more of 
ihem, to examine or caufe to be examined, fuch lifts, by the 
mufter-books of fuch (hips and veffels of war and lifts annexed 
^theretOj to fee that fuch lifts do agree with the faid mufter books 
and annexed lifts, as to the names, qualities, or ratings of the 
: officersi feamen, marines, foldiers, and others belonging to fucK 
Ihips and veifels of war ; and upon requeft, forthwith to grant a 
certificate of the truth of any lift tranfmitted to them, to the agents 
^jpomlnated and appointed by the captors to take care and difpofe 
^pffttch prize* And alfo upi9B application to them the faid com* 
^.miffionersthey (hall give^^ or pau&to be given, to the faid agent«, 
4,all fuch lifts, from the mufter books of any fuch (hip of war, and 
. annexed, lifts» as the faid agents (hall find requiiite for their direc- 
tion 



^X 
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^ tidft in paying the produce of fuch prizes s ando^Uerwife ^|^,be 
aiding and aflifting to the fsad ageqts, in all fuch matters^ (haU 
be niectflary. 

We do hereby further will and dipe6^, that the following rf gu- 
lationa fliall be obferved, concerning the one-eighth part, hfjf^n* 
before mentioned, to be granted to the Flag, or Flag Qffi^iqrs, 
who (hall aftually be on board at the taking of any piize^i^^/hall 
be dire6ling or aflifting therein. ^, 

Firfty That a captain of a (hip (ball be deemed to be nqdpr the 
command of a flag, when he (hall aftually have received Xame 
order dire6^1y from, or be a6bing in execution of fome oxder j|Q^ed 
by a flag officer, and (hall be deemed to continue under the^^ppm* 
mand of fuch flag, fo long as the flag officer by whom ^he order 
was iffued, or any other flag officer a&ing upon the faine A^ippn, 
(hall continue upon fuch ftation ; or until fuch captain (haU bave 
received fome order diredly from or be a&ing in executipa of fprne 
order i(rued by fome other flag officer, or the Lords Commiffioners 
of the Admiralty. 

Secondly, That a Flag Officer Commander in Chief, when there 
18 but one Flag Officer upon fervice, (hall have to his own iife, 
the faid one-eighth part of the prizes taken by (hips and v^flek 
under his command. 

Thirdly, That a flag officer, fent to command on any ilatiOD, 
(hall have no right to any (hare of prizes taken by (hips or veflels 
. employed there, before he arrives within the limits of fuch ftation, 
and a&ually takes upon him the command, by cpmmunicating 
orders to the flag officer previoufly in command ; fave only that he 
fliall be entitled to a (hare of prizes taken by thofe particular ftips, 
to which he (hall a6luaUy have given fome order, and takea under 
bis command, within the limits of fuch (Nation* 

Fourthly, That a commander in chief or other flag officier,f ap* 
pointed or belonging to any ftation, and paffing through or into any 
other ftation, (hall not be entitled to {hare in any prize taken out 
of the limits of the ftation to which he is appointed or belongs, by 
any (hip or veffel under the command of a flag officer of any o^her 
ftation, or under Admiralty orders , unlefs.fuph comroandcr in 
chief, or flag officer^ is exprefsly authorized, by the Lords ^m- 
flBiffioDert of the Admiralty» to take upon hip the coromand in 

that 



that ftation, in v^iich the prize is taken, and ihall. adually hfive 

' tidcifn npon' him fuchx^omniaiid, in manner aiTorefaid* 

•' Hfthly, That when an inferior flag officef'is fent to reinforce 

a fapeiior flag officer on any ftation, the fuperior flag officer (hall 

llave'nb' right to anjr ihare of prizes taken by the inferior flag 

officer, before the' inferior fl^g officer (hall arrive within the Vrnits 

""Wthe fbrtJony and, moreover, ffiall aftaaUy receive fome prder 

' 'direfijy ft*m, or b* afting in execution of fomc order ifliied by 

him* . ^ , 

"^ ' .'Sfttthlyi That a Chief Flag Officer quitting a ftatioh eitlier to 
' "if^uhi home, or to allUme'anDther command, or otherwife, except 
- ''tf^ff feme particldar urgent fervice, m^ 

^ 'itTg^tGr thSe ftation, as foon as fuch fervice is p^rformed^ (hall have 
"lib* (hare of prizes taken by the (hips or veflielsleft behind, after he 
'Hffiall have pa(ted the Kniitsof the fbation, or after he (hall have fur- 
ii^nilntdtlie command to Another Fl^g Officer, appointed by the 
' 'Admiralty to be Commander in Chief upon fuch ftation« 
' Seventhly, That an inferior 'flag officer quitting a dation except 
when detached by orders from his Cpmnianderin Chief out of the 
^ lihiits tliereof upon a fpecial fervice, with orders to return to fuch 
'^ ftiitionas foon as fuch fervice is performed, (halt have no (hare in 
'' ^prizes taken by the (hips and ve(rel8 remaining on the (tation, after 
he (hall have pa(red the limits thereof : And in like manner the 
''Flag Officers remaining on the (latton, Ihall have no (hare of the 
' 'frizes taken by fuch inferior Flag Officer, or by the (hips and 
'^''ire(rel8 under his immediate command, after he (hall have quitted 
'• "ffie Emits of the ftation, except when detached as aforefaid. ^ 

'^-  tighthly. That when veflTels under the command of a Flag 
'  whieh belong to feparate ftations, (hall happen to be joint captors, 
' the'capt^in of each (hip (hall pay one-third of the fhare, to which 
he is entitled, to the flag officers of the ftation to which he belongs. 
'■ But the captains of velTels under Admiralty orders, being joint 
V' captors with other velTels under a flag, (hall retain the,whdli of 
' tfteiFftiare. ' ' 

\^ .l^nthly, That if a flag officer is feiit to command in the 6ut-  

jk>rt:s'df thiskingdom, he (hall have ifo (hare of the prizes taken 
^^^ bjr"fllii)8 or vefiels which have failed, or (hall fail, from that port 
"*' by order from the Admiralty. 

Tenthly,jThat when more flag officers than dncr fet^Ve togefftier, 
the eighth part of the prizes taken by any (liips or Ye(rels of the 

fleet. 
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fleets ^r l^iuidrail* fluill be divided in the following propottioMf. 
If there be but two Flag Officers, the Chief (hall have 
parts of the iaid one-eighth, and the other fhall have the 
faaaining third part : But if the number of flag officers be mon 
than two, the Chief (ball have only one-half, and the other half 
Aall be equally divided among the other Flag Officers. 

Eleventhly, That commodores, with captains under them, (hiU 
be efteeined as flag officers, with refped to the righth part of 
prizes taken* whether commanding in chief or ferving undor con^ 
mand. 

I'welfthly, That the firft captain to the admiral, and Com. 
vmnder in Chief of our fleet, and aUb the iirft captain to oar Hag 
Officer appointed, or hereafter to be appointed, to command a fleet 
or fi|uadrou often Ibips of the line of battle, or upwards, (hall be 
deeined and taken to be a flag officer, and fliall be entitled to apart 
or (hare of prizes* as the junior Flag Officer of fudi fleel or 
iquadron* 
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^DMIRALTT {Se^ Droits -^ Joint Capture) 
>^^/f/"— adisofjhow farbindingon hisemployer, as to cargo 160.351' 
mafter binding on the fhip, asagent of the ownef 355 
^«^/wr^jr//fl«-r- of ^ri/£/& prize*fliip purchafed by a neutral •" 

under»i£^tfif/;apprehen£Qa.of the.effedt of •' 
condemnation in the he.utral country z^ 

Jlppeal^^in revenue caufes from the Vice-Admhralty Courts 

in the Weft Indies to the High Court of Admiralty 248 
time 'for interpoling. fuch appeals-— coa^derfttions 
^ refpe6king them — — 

in prize caufe — time of appeal^ twelve months* 38' 
G. III. cb. 38. /. 2. — — 

Jt^endix — No. i, 2, 3, contain Orders of Council re- 
fpe£ling trade with the colonies of the enemy 
—No. 4, 5. Draughts of claim and affidavit 
—No. 6, 7, Orders in Council refpe£iing the 
importation of 6i/tf»£^,wool-^No. 8. Inftruc 
tions for commanders of' letters of marque-r- 
No. 9. Proclamation for granting diftribution 
of prizes. 
jippraifementzxi^ fale — in thejirji injlance^ to be paid for by 

the captors — — 

commiffioners — whether liable for intereft in 
the Court of Admiralty, for money retained 
in their.hands after the day of, the Return 3 1 ^feq* 



293 



B 

Blockade — by notification, bars the plea of ignorance 112. 129 
exception — — 114 

breach imputable, inwards, from the time of 

failing on that deftination — ih. ^ 

outwards, until the terfnination of the voyage j 30 
diftindlions in thefe refpe£ts, in blockade de 
fa8o only - i- ih. 

elFe A of — in way of evidence of a9ual blqckajcf 
on ftates to whom the notification was not per- 
fonallymade — p— 112 . 

%A Amfterdam^ nth June 1798 •— 109 

TOL. ii» [c] continuation 



INDEX. 

Bhekadc — by notification^ continued. 

continuation iniavf — «- ^ZJ 

relaxed by licence to particular Ships 1 16. 163 

licence inwards, conftrued to allow returned 

cargo to be brought away — 119 

licence to terts of the FlU, conftrued to include 

the Texei paffage to Amjierdam — 117 

licence to be conftrued liberally in bona fide 

cafes — — Ii7> "8 

qlHavrCi i^dFeb. 1798 — m 

oi United Provinces 9 21^ March I'jg^ 13 1 

proved to have been known at Amjlerdam^ 1 2th 

April  — - — 298 

three days more, till 15th, allowed for con- 

ftruftive notice at Rotterdam — ih* 

general excufes, how received ^ 125 

JSrltl/h cbim — barred in Court of Admiralty, by illegality 

oftrft£Bc — — — 83 

by illegal traffic* in violation of charter of Eqft 
India Company — — 84 

by prohibited trading on board Brltl/h packets 86» 7 
to whom condemned, whether to the king or 
the captor, Qu, — — 87 

for property in Spanifb regifter (hip9, documented 

in Spanijb names, non-admiffible 52* 54 

under a licence for importing Spanifb wool, &c. 
muft negative enemy's intereft 169. 174 

Bynker/boet — cited _ — . -^ 130 



Cap^ of Good Hope' — capture of (See Joint Capture) 274 

Carteljbip — cargo of tin for canniftering (hot put on board 

at Dover t condemned as Droit of Admiralty 373 
Claim — f ubftiti^tion of intereft s ( See Suhfiltution \ 
Colonial trade with the colonies of the enemy m time of 

war — principles difcuffed at large 198 IS feq. 

principle of the war of 1756 144. 187. 196. ^oi 

relaxations by Orders of Council (See Order of 

Council) — — * 151, 192. 201 

allowed from an enemy's colony to a jseutral (hip, 
coming to or from ports of her own country 150, I, a 
conftru^ion of her own Ports ^ extended to allow 
neutral (hips oi one country to go from the 
enemy's colony to ports of the owner of the 
cargo being ports of another neutral country 34J 
nUowed to trade to the colony in articles of the 
mother country, if bona fide become neutral pro- 
perty, and imported into the neutral country 205 

allowed 



INDEX. 

Colonial trade continued. 

allowed to cany to the mo1;her country produce of 
the colony, if bona jide imported into neutral 
country, and become neutral property 365* 370 

not allowed to trade dire^i between the mother 

country and the colony — — 205 

^ not allowed between the country of one allied ene- 
my and colonies of another enemy — 206 
effe^ on cargo fo carried, and on freight — ih. 
cffed^ of fraud in the outward voyage, on farther 

proof — — 3^5-359 

fane deftination in outward voyage, when frau- 
dulent — — 161.348.350 
eflPeA of contraband in the outward voyage, with 

indefinite clearances, ^c. — 348 

Commeatus — or provifions going to enemy^s ports, fubje6i to 

pre-iemption {See Pre-emption) — 182 

Commijjioners of appraifement and fale — authority of 34 

intereft of — — 35 

duties — — 36 

Compenfatum in value-^for cargo found deficient -^^ allowed, I02 

for depreciation by low fales — management un^ 

impeached, feizorjuilify able, refuted 13a 

Condemnation^ fentence of-^i-pafTed on (hip lying in the Ports 

o£ SLa aHy-enemy ; good — 210 

. in the country of an ally enemy-^not invali- 
dated — — 210. note 
Corn SiipS'^ruie as to expences on cargo taken by govern^ 
ment — given only where original evidence of 
property fufiScient — •^— 302 
Covering — enemy's property 5 how affe6king farther proof 

(See Farther proof) — 14,15.161 

D 

Domicil — confiderations refpeAing It — ^22^feq. 

timey a great agent in fixing domicils — . 325 

fixed in" this cafe by a refidence of fix years in the 
enemy's country, ^c, — — 342 

Droits of Admiralty, claim of — for (hips detained at the Cape 

of Good Hope^ previous to declaration of 
hoftilities— rejected — 211 ^feq, 

for fhare in capture of the Cape of Good 
Hope, on behalf of non-<:ommimoned Eajl 
India fhips, aflerted to have contributed 
to the capture, (*f^.— rejeded 280 ^fej* 

tin-plates put on board a French cartel (hip 
' at Dover by a Briti/h manufadlurer — 

condemned as Droits -— 372 

[c 23 Embargo 
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Embargo ^on Dutch fhips detained at the Gape before hofti- 

lities^ held to entitle the king to intered of 
the prizCf jure corome — 218 i^feq* 

jBn/iwy— trade with, on part oiBritiflf fubjed* illegal— jnde- 
pendent of ad& of parliament^ bf the maritime 
law of this kingdom — . — 16& 

Evidence — duty of commiiHoners in taking evidence 294. 

regulated by the prize aft and inftruftions 295 

of a mariner examined at an irregular time, &c. 

rejefted — — — ' ib, 

oi 2i certificated bankrupt, mafter and part-owner 
on a Tuit for mate's wages againfl the (hip, 
rejefted, he not having releafed his intereft 
under the eftate — * 267.27^ 



J^jr^A^r/ro^ title to, how affefted by fraud 161.359 

by a felfe claim, mixing up enemies intereft 

with neutral intereft 14, 15. 355 

by falfe papers, purporting a falfe deftination, 

between enemies ports — . i&i 

by fuch fraudulent circumftances on outward 
voyages to the Ecifl India fettlements of the 
enemy — — 348 

by fpoliation of papers; as to the matter's in- 
tereft — — — 108 
owners of cargo not plrecluded 108 
Fraud — efFeft o^ in fupprefling enemy's intereft (See Far- 

ther Proof y -— j6i. 260. 359 

Freight '^'ivi trade between ports — of the fame enemy (lot 

given ^^ — — 10 1 

of different enemies, with bonajide conduft 

given — — JOi.nofe 

of the mother country and colony of the fame 

etiemy, not given — loi. 2o5 

of one enemy and the colony of another not 
, given — — 2d6 

forfeited by fpoilation of papers, owners beingre^ 
fpotiiible for afts of their mafter — 109 



Jenkins i Sir i^d/i»/ — argument in the Houfe of Lords, re- 

fpefting the competency of material 
me;n to fue for wages in the Court 
of Admiralty, (cited). — 2^6^ 

Injlanet 



INDEX. 

tnjtance Court ^-^ {See Wages. Appeal. Juri/Jiffiotif &e.) '^ 
InftruSiotu general-— to cruifers, as to the exerciie of their 

commiiiion, &c. (feey//^^/i^ix) 295^ 

refpe^ng veffels coming from the colony 

of the enemy — — 15 1 

6th Novm 1793 — *^' 

8th January 1794 — ib* 

25th January 1798 — '- U* 

confirud^ion as to neutral fhip going 
to the port of the nentral owner of 
the cargo (See Colonial Trade) 343 
whether confined to open ports ; and 
not extending to F'era Cruz 9 and 
ports where Ipecial licences arefaid 
* to be neceflary ;— not confined 152^ 
Infitrance — if not effe^ed, not allowed amongft charges for 

car^joes taken on pre-emption 179 bf/eq*- 

Joint capture — hj conftni^ive ailiftance ; confiderations re- 

fpedtingit — — 21. 23. 28 

not to be extended •— — 22 

onus probandi on thofe fetting up conftru6tion ib. 
being injighty fufficient to entitle fliipSf on 

capture at fea, with few exceptions f 3 

hot fufficient to fupport claim on part of 
land forces — — 64 

ivhen, and at what period of the engagement 
' neceffary — — 30 

by joint chafing, when, l^c. 27. 285, 286 

common enterprize, not of itfelf fufficient 27 
unlefs detached on neceffary fervice after the 
commencement of hoflile operations 29 

or returning (if previoufly detached) before 

the engagement is over — tb. 

commencement of engagement, what 30, 3 1 

by conjunft operations of army and navy, 

fpecially referved in the prize aft — 287 
private fhips of war, interpofing in fuch 
fervice, if not affociated and employed, 
not entitled ^ — — 2^7 

claim of, on part of the land forces, to fhare in 
fhips, &c. captured by Ihips — ^S*l^ 

bow to be fupported — 76 

elaim of Admiralty on the part of non^ 
commiffioned joint captors — admitted 
^ 284, 285. fiote 

•n part of E€ift 'India fhips arriving with 
troops, and thereby inducing thfe furrender 
of the Cape of Good Hope— re^e^ed 280 ©* faq. 
other grounds, of being affociaied and em- 
ployed— over-ruled -iM m^ 282 

the 



Joint ('4^r^"^conliiiued. 

the aiibciation aad employment (to entkfe 
noo-commiffioned fkips, a^ing as tran- 
fperts) raiiil be of a military nature 282 

pennants, hoiiled by dire^ion of the com- 
mander in chief, not a ooncluflve fign of 
aflpciation in a mihtary capacity — 288^ 
JurlfdiBloH — of indance Court of Admiralty — to entertain 

revenue caufes by appeal from the Vice-Ad- 
mivalty Court in the IVeft Indies y eftab- 
liflwd on fblemn argument — 24S 

nodt oiriginal •-- — 22^^ 

of Yice^Admiralty Courts in the IVeJi Indies 
in revenue cauies, by ftat. 7 £s^ 8 ^. III. 
limited to offences within their refpedlive 

diftri^is — — 245 

diilin6lioa as to ofiences of exportation^ 

overruled — — 250 

ovw wages (See Wageiy &c,) 

L 

tiicence — to go to blockaded ports' ( StQ Blockade) conflrued 

liberally, &c. — — 116 ^ feq^ 
to Brittfh fubje6t8, or holders of their bills of lad- 
ing, coaftruftion (See jffr/Vj/J C/j/m) 175 

to neutral veffels bringing Spanijb wool, &c. iSz 

liberation of fuch veflels, provided for by ftat, 

39 G. III. c. 98. — — 166, 167 

conftru^ion — proceedings by captor before 
the Court of Admiralty, againft the fhip,as 
enemy's property, &g. not barred — 168 

M 

lUaJlet'^^mH not dejure affe£l the owner of the cargo, by 

his unatiiorixed a6b refpe6king it — 35 f 

may not fue in the Court of Admiralty for wages 

{SitefVages) ^ — 23^ 

Mlate — may fue in the CoUrt of Admiralty for wages 238 

eVen though forcibly difcharged, if on inlufiicient 

grounds — — 261 iff feq*' 

fuing, cannot introduce collateral demand, for pri- 
vilege by cu&om, beyond the terms of the {hip's 
articles -^ -^ 24^ 

fiscceeding to the office of matter, (captured,) as 
iaris moejariusy allowed to fue in th^ Court of 
Admiraky for wages, not as mafier^ but as mate, 
through the whole time -^ — 237, 8 

Jlto^r/Wm^ff— i»1iheftyleoftheCourfeofAdmi»aky,what 236 

Mmte Chrifli cafes of war 1756 (cit«d) — ^ 144 

1 1 Notsfisation 
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Nfitification ofBhdade — ( See Bhciade) 

o 

Order of council (See InfiruSionsy Colom/d TraJki ice.) 

of Ch, II. refpefting droits, flfc, — .- '2 

of court (^Sce jijtpenJix) 

P 

packet -^tri^Q on board Britt/b packet, forbidden,^. 13, 14 

C. II. r. II. f. 22. — — 77 fify^y. 

effeS of illegality to bar claimant in the Prize 

Court of Admiralty — — 83. 87 

Pennants — worn by non-commiffioned fhip, under permif- 

fion of commanders of expeditions ^not proof of , 
affociation in a military chara6ler (See Joint 
Capture) — — 28S 

Pre-emption — right of — — 182 

terms of -- — 174, 181, 2 

Proceeds — in the regiftry— in what cafes fuable, by thole 

who could not bring an ori^nal (wst -^ 237* 239 

P ruffian Memorial '-^Bufwtr to (cited) *— 122 

R 

Recapture — of neutral property from the Frencbf caufe of 

falyage during this war (See Salvage) «— 29^ 

Pegiftrar and Merchants — board of, how conilituted 180 

report of, refpeding terms of pre- 

emption confirmed *— 18 C 
Rifk — of ftippertifl delivery, before the war, and without 
attention to the event of a war with SpatUf 

allowed — — — 137 

aflerted to be the prance of Sianifb trade — 133 

differently coniidered in time oi war — ib. 

s 

Sale —by enemies to neutrals in time of war, muft be abfo- 

lute and indefeaJUle • — — . ijy 

Condition t« reconvey at the end of the war, vitiates 

the fale in courts of prize — jj. 

Salvage ^oTi neutral property recaptured firomthe/rnicA— 
not given in late voars 

given during this war^ owing to the violence and 
rapacity oiPrencb proceedings in ttiatters of prize 299 
Spoliation of papers— - a necefiary caufe of farther proof 362 

effe6k in precluding farther proof on 
the part of the mafter guilty of it 108 
to fimfeit freight of owttcvB — it. 

Statuta^ 



INDEX. 

SMutet^iit 14 C. II. r. 1 1 . /. 22> Trade on board packets 77 
e^oiwTTT r£ r Jurifdi£tioninreve- 

Ti^%W.lll.c.Z2.f.6. { „ue cau«8, &e. 248 

2 G III ''c^\ 1 ■^'*'<=^*« fo' «««>«»' 

39 g! III. '.*. 80! /. 27. 3 '™^''' **=• 

31 G. III. .. 38./. 2. j 'r^'= ^'^ 'yP^'^ " ^ 

J •> ^ 1^ pnze caules 226 

- 33 ^- 11^* ^- '^* Prize ad — 6z 

SuyHtution of interefts — in claims — allowed, on the part of 

the Danifh government^ for Algertne 
property on board a Dantjb ihip— 
The Dey having extorted payment 
from the Dantjb conful — 88 ^ feq* 
refufed on the part of the American 
government, owing to the falfe 
alTumptiop of the ^m^nV/7n flag ^Z & feq^ 

T 

7rtf^*-with the enemy lUegaT, by the general maritime law i ^6 
on board packets, ilie^ ( See Pachts) — 84 

effeft of illegality, to oar claims (See Br. Claims) 83 



Ferification of papers— by carrier maftcrs, in what degree 

required — — 122 

w 

ITtf^^/— -mariners' wages tobefettledin fhip's articles before 

failing — — 245 

fuch articles concluiive.— £'/a/. 2 G. III. r. 31. 

39 Gr III- c. 8p./. 37. ibiJ. 
ofmafler (See Mqfier) 
of mate {See Mate) 
privilege pf a flave in the African trade, demanded 

collaterally, not being in the articles, not allowed 244 
i^dr of 1756 -^ principles of (cited) — 143. 20X 

9^iale Fijbery of /rfl«ff— neutral property employed in it 

fubje£t to condemnation — - 25$ 
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